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HE juridical system of any nation may be said to be 
one of the most trustworthy measures of its enlight- 
enment. Surely no one would seriously maintain 

that wealth is any such measure. Until recently many 
moderns would have claimed this role for science, but the 
history of the last generation has shown the weakness of any 
such pretension. In a certain sense art, and in a truer sense 
literature may be regarded as a valid gauge; but great art 
and great literature are often produced by a small group of 
geniuses who may not be truly representative of the people. 
Sometimes great literature actually has its origin in a reaction 
against a base or’ uneulightened culture. But the system of 
laws which a people develops, by which it chooses to live, 
which it uses as the framework of its civilization, by which it 
passes on allits legacy of material wealth, cultural achievement 
and social gains, expresses as nothing else can the enlighten- 
ment of the people itself. Further than this it manifests in 
a most practical way the concepts which a nation has formed 
of itself, of its individual citizens, of its family life and all its 
social relationships. And these are undoubted tests of a 
nation’s enlightenment. Certainly our own country might 
well be content to have the mental and moral stature of its 
people judged by the system of laws which had its birth with 
the adoption of our Constitution. 


* Sermon delivered by The Most Reverend Lawrence J. Shehan, D.D., V.G., 
Auxiliary Bishop of Baltimore and Washington, at the Red Mass, Catholic 
University, January 26, 1947. 
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In the course of time it is almost inevitable that any jurid- 
ical system should grow in size and complexity. It could 
not be otherwise in our own country with its great expansion 
of territory, with the rapid multiplication of its citizens, with 
its unprecedented increase in wealth, in industry and in com- 
merce. But if any system of law is to retain its vitality, its 
meaning and its usefulness, it must, in at least a general way, 
remain within the comprehension of the common people. It 
may become complex, as our great modern buildings have 
become complex; but if it is to fulfill its function it must be 
grounded on a firm foundation and its general plan must re- 
main intelligible to the ordinary man. It may seem presump- 
tuous for one who is unlearned in this subject to speak to 
those who are deeply learned. But, on the other hand, the 
law is meant primarily, or at least mainly, for the common 
people, and as one of them it may not be inappropriate for 
me to attempt to state what we, the common people, look 
for in the law. 

First of all we look to the law of our country to express and 
preserve our single most sacred civic heritage—the dignity, 
the freedom and the equality of the individual. These things 
come to us not as gifts of the state but as natural and unalien- 
able rights. We know, of course, that in our history, under 
the freedom guaranteed by our Constitution, some have 
abused liberty to reduce great numbers of their fellow citizens 
to virtual economic slavery, robbing them at the same time of 
both their dignity and their equality. But happily those 
abuses have been largely eliminated, and those which may 
remain will, with proper vigilance, be corrected. The danger 
now is that in our zeal to curb the lawless liberty of some we 
shall slay the legitimate freedom and dignity of all. 

The dignity, freedom and happiness of the individual is 
inseparably bound up with the family, for it is only within 
and through the family that these objectives can be achieved 
by the masses of men. The family, moreover, is the basic 
unit of society and the foundation of our whole social struc- 
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ture. Our national welfare therefore depends upon the wel- 
fare of the family. We have a right then to look to the law 
to uphold and preserve the sanctity and stability of family 
life. Unfortunately in many jurisdictions there has been a 
tendency to enact and to broaden legislation calculated to 
weaken the family and to further its disintegration. The 
alarming rapidity with which the divorce rate has risen and 
continues to rise makes all too evident the harmful effects 
of such legislation; and the abuses which have occurred in so 
many parts of this country have given rise to discussion about 
the desirability of uniform legislation. In whatever may be 
done we have a right to expect from our law and our legis- 
lators a genuine concern for the welfare of family life as the 
single most important element in our general social welfare. 
What we should expect is a recognition of the fact that in the 
very nature of things the family must be regarded as a stable 
and permanent unit, and that in such a unit the child in par- 
ticular has the right to be reared and to find his happiness and 
security. The law then should so safeguard the permanence 
and stability of the family that those who enter into the state 
of marriage would be forced to realize that they are entering 
into a lifelong contravt involving sacred obligations which 
cannot be lightly tossed aside. 

But it is not only the preservation of the family that we 
expect from the law. We look to it for the proper main- 
tenance and ordering of all those vital relationships which 
constitute our social life. The relationship most in the public 
consciousness at the present time is that between employer 
and employee. As in the case of the family, so also in this 
and in all other important relationships, we look to the law 
_to give expression, not to what any particular group feels 
it has the strength to demand, but to those principles of right 
reason and common sense from which alone justice can even- 
tuate. This, of course, is but another way of saying that the 
civil law governing the family and all other relationships must 
be founded on the natural moral law. 
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This brings me to the further consideration that our whole 
juridicial system should be regarded as founded on, as giving 
expression or development to, and as buttressing the natural 
law. That law, eternal and unchangeable, has received clear 
expression in the Ten Commandments which we derive from 
the Old Testament. But for the knowledge of that law we 
are not dependent on Divine Revelation. It can be known 
by human reason as the law imposed by the Creator on all 
men alike, although experience has shown that Revelation 
was needed to emphasize the eternal and unchangeable char- 
acter of that law. Unless civil law retains its roots in the 
natural law, it can have no stability and no real binding force 
in conscience; and unless it remains within the framework of 
the natural law, there is no telling to what extravagances men 
will go in their ideas of what may be made legal. 

In our own times there has been a tendency to disregard 
this connection of the civil with the natural law and the 
restrictions placed by the latter on the former. The two 
most obvious recent examples are of course the movements 
to legalize euthanasia, or socalled mercy-killing, and sterili- 
zation. In our own country these two movementss have their 
roots in a false sentimentalism. But we must remember that 
in Nazi Germany these same practices, seeking their justi- 
fication in a blind sentimental attachment to the “ superior ” 
race, led to the horrible atrocities of Dachau, Buchenwald and 
Belsen. Here of course, it is assumed that practice would 
~ always be guided by a spirit of benevolence. But let us not 
assume that, once we have departed from the sanity of the 
natural law, we shall be superior to any other people in either 
wisdom or virtue. The horrors which marked almost every 
phase of the late war, even up to its last days, indicate all 
too clearly that, given sufficient incitement, any nation can 
be guilty of almost any atrocity, once it has lost sight of those 
clear and safe concepts which have been given to us as the 
most fundamental guide of our conduct. 

A further characteristic which we have a right to find in 
our juridical system is that application of the law should be 
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made justly and impartially to all. -Our main traditional 
method of ensuring such application has been an independent 
judiciary, which has been required by an enligthened public 
opinion to maintain itself free from corrupting influence of 
private interests and political partisanship. In the whole 
sphere of our political and social institutions there is nothing 
more important to each of us than that the judiciary should 
remain independent and should retain the highest ideals of 
personal integrity, legal knowledge and practical wisdom. 
We of this country have a tradition of reverence for the 
judiciary; and no greater calamity could befall us than that 
the judiciary should not continue to merit that reverence. 

If, however, justice is to eventuate from even the most 
impeccable judiciary, it would seem that the laws themselves 
should not only be clearly expressed in terms comprehensible 
to the layman, but that they should also continue to be inter- 
preted according to the clear and certain meaning of the terms 
used. Considerable comment has arisen over the opinion 
expressed by an eminent jurist, viz. that ‘“ The notion that be- 
cause the words of a statute are plain its meaning is also 
plain is merely pernicious oversimplification ’”’—and over the 
use made of those words by a member of the legal profession 
in the government service. All of us realize that even a 
clearly worded law, when applied to a situation not fully 
envisioned when the law was enacted, may need light over 
and above that derived from the bare meannig of the words. 
But it has been contended that the words used hold a meaning 
much more startling than this. In any event it would seem 
to the ordinary layman that nothing is better calculated to 
bring the law, the legal profession and our whole juridical 
system into public odium than the idea on the part of the 
average citizen that the law does not or may not mean what 
it says, together with the inference, which some have not 
failed to make, that the law is regarded as a sort of trap to 
the well-intentioned but unwary layman or as a device where- 
by those able to purchase the best legal service can obtain 
‘an unfair advantage over their neighbors and competitors. 
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It is indeed understandable that in our complex world the 
application of the law to new and involved situations should 
not always be immediately clear. In such circumstances it 
seems to the thoughtful and interested citizen that it is essen- 
tial that the law should be interpreted and applied according 
to recognized principles and that there should be definite con- 
tinuity in interpretation. Justice demands that the citizens 
should be able to know how existing law affects what they do 
and what they contemplate doing. But this is possible only 
if the interpretation of the law is made in the light of prec- 
edent and according to rule and principle. A generation ago 
such a statement would have seemed the most obvious sort 
of platitude. Today however with the tendency of many to 
disregard principle and to spurn continuity, with their em- 
phasis on “facts” in their almost infinite variety as viewed 
in the light of the new Realism, it is necessary to reemphasize 
the essential importance of principle and continuity. The 
development of recent times makes it clear that when principle 
is rejected and tradition is discounted, men are not likely to 
agree even on what the facts are and where they lead. 

Such an interpretation of existing law by principle and in 
the light of precedent will not always meet changing condi- 
tions. In that case, in a democracy we look for relief from 
the proper law-making body. We do not expect to see exist- 
ing law twisted out of its obvious meaning to meet conditions 
which are entirely new, or to fit into the latest concepts of 
social theory. If laws do not mean what they say, if there is 
no order in their interpretation, if their application is not 
made in the light of history and experience, if they are inter- 
preted solely in the light of present facts as seen by individual 
authorities from the point of view of newly arising political 
theory, then we can only say we are headed for legal chaos. 

Again, if justice to all is to be the outcome of our juridical 
system the law must be regarded as supreme and equally bind- 
ing upon all who come within its purview. This means that 
not only must there be no privileged class beyond the reach 
of the law’s arm; it means also that the Government itself 
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must operate within the framework of the law. Only through 
true sovereignty of the law can the individual be protected 
from the arbitrary action of the Government, or rather of 
those who for the time being hold the reins of government. 
This, on occasions, may seem to hamper the effectiveness of 
the Government. But in times of emergency provision for 
prompt action on the part of the Government is made within 
our law; and it is better that a sound system of government 
under law be provided and maintained than that the Govern- 
ment itself should never be inconvenienced or delayed by the 
operation of the law. The supremacy of the law means that 
the liberty of all is to some degree restricted, the Government 
included; but only through the supremacy of law can our 
legitimate liberty be preserved. 

These are a few of the considerations which occur to one 
who, while not immediately involved in the complexities of 
the law and in the political and economic forces which are at 
work, yet thoughtfully ponders the system of law within 
whose framework his life must be lived and his work carried 
out. In view of these considerations certain modern trends 
which are manifesting themselves seem to give grounds for 
grave concern. — 

I believe I cannot better describe those trends than by 
quoting words used recently by Dean Roscoe Pound. “ We 
must not,” he said, “ be blind to the attacks upon our law... 
which are going on aggressively and persistently in the United 
States, but are only a phase of the general attack throughout 
the world....In the United States the realists, and on the 
Continent a type of nationalist and believer in a totalitarian 
polity consider the idea of a state ruling according to law and 
not according to will as superstitious and decadent. They 
scoff at the idea of a people solemnly covenanting by con- 
stitution or bill of rights to keep to announced principles of 
right and justice and to reason, and striving by continued 
adherence to judicial construction of the covenant to make it 
real in their political behavior. ... 
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“ Our American fundamental doctrine of the separation of 
powers,” he continues, “is under attack from those who urge 
that law is to be whatever is done officially. But the world 
has had not a little experience of late as to what rejection 
of that doctrine leads to. We were told under the Nazi regime 
that the separation of powers had disappeared from German 
public law. Russian writers tell us that the Soviet Con- 
stitution ‘ignores the separation of powers’. They tell us 
that rights are not protected by law when they run counter to 
official policy. They tell us that law has an absolutely new 
meaning. It has no juristic rules but only technical social 
rules. There is no question of right and wrong but only 
techniques of ordering behavior. Law is not to be a guide 
to government, but an instrument of government. Reason 
gives way to force. 

“Some of them go further and give up the very name of 
law with its connotations of justice and rights and reason. 
One says ‘Every conscious workman is aware that religion 
is the opiate of the people; but I believe that only a few 
realize also that law is an even more poisonous and disturb- 
ing opiate’....” 

I would call special attention to this quotation which links 
religion and the law together in condemnation. For the truth 
is that the traditional concept of law is fundamentally a reli- 
gious concept. We might go further and say that the concept 
of law in western civilization, and particularly in this country, 
has been a Christian concept. To begin with, it is based on 
that concept of man which was the product of Christian 
teaching and Christian belief —the concept of man as free 
and equal, with essential rights springing from the fact that 
he has been endowed by his Creator with rational nature. It 
had its origin in the idea of man created by God as a social 
being, destined to live in society, and bound therefore by the 
natural law to reverence for and obedience to the legitimate 
government of the polity in which he lives—which in turn is 
equally bound by the natural law. The very opening sentence 
of the legal document which gave birth to this country as an 
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independent nation shows that our feunding fathers based 
the whole legal structure of this country on the religious con- 
cept of the moral law. It is not strange then that recent 
attacks made on our traditional legal concepts should be 
intimately connected with the rejection of religious concepts. 
It is certainly questionable whether our traditional legal con- 
cepts can continue as vital realities apart from their religious 
foundation. 

We who retain religious faith should be particularly con- 
cerned to preserve the traditional concepts and system of law 
which we have inherited in this country. By that I do not 
mean that we should remain stationary or become reactionary 
in our thinking, or that we should refuse to move with the 
times. Law must change to meet the new needs and prob- 
lems which arise. But we have a special stake in preserving 
the fundamental concepts and the system itself which have 
come down to us—first because they correspond to the most 
fundamental truths of human nature; secondly because our 
most cherished institutions are inseparably entwined with 
them; and finally because only under such concepts and such 
a system can religion continue to flourish. 

Since the modern trends threatening our legal heritage have 
their origin in a non-religious or an anti-religious spirit, it 
is not surprising that, once these trends have reached the 
fullness of their development, the destruction of religion 
should become for those who have gone along with these 
trends a sort of primary obsession. The reason is obvious. 
Religion in the nature of things stands for law. It places 
over all men, over all institutions, over the state itself, God’s 
eternal law, especially as expressed in the law of our nature; 
it denies the validity of law or ordinance or dictate which is in 
contradiction to divine law. By its very nature, then, religion 
finds itself in opposition to the personal rule of dictatorship, 
particularly if the dictator claims absolute power in the name 
of the state. It has been no mere accident that religion in 
general and the Church in particular have found themselves 
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the object of attack in each of the countries where totalitarian 
influences have gained full sway. 

But it is not only religion that needs to fear modern move- 
ments opposed to our legal traditions. In their own way all 
personal liberty and every kind of free enterprise have quite 
as much to fear, for they too can flourish only under a rule 
of law. Short-sighted indeed is any individual, no matter 
what his economic status or his personal grievances, who 
would trade freedom under the law for the bondage of per- 
sonal rule. 

Well may we in this country be proud of the juridical 
system and legal tradition which our forefathers have de- 
veloped and bequeathed to us. Under them our nation has 
been able to grow to be the strongest on earth; yet all the 
while the individual has enjoyed the solid meat of true liberty 
—a, liberty which has permitted him on the one hand to 
worship his God, to live his own life and rear his family ac- 
cording to the dictates of conscience, and on the other hand 
has enabled him to produce and enjoy a material prosperity 
known to no other people under the sun. Under a system 
of law, preserving its continuity with the past and adapting 
itself to new problems, there is no question but that this 
country, which performed such marvels of production in the 
late war, can go on to produce in peace enough and to spare 
for all the citizens of this land. 

At the present time a special significance attaches to the 
maintenance and development of the tradition of freedom 
under the law sacred to this country. The nations of the 
world are in the slow and painful process of bringing into 
being an international organization. It seems certain that 
our country is destined to be the seat of that organization. 
Here will be gathered at frequent intervals, perhaps almost 
continuously, official representatives of nations from all over 
the world. If this country gives an outstanding demonstra- 
tion of what can be accomplished by freedom within a great 
stable juridical system; if within the framework of the law 
we meet the problems of modern times and stand as a living 
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example of the good life of freedom under the law, and as a 
contradiction of all that is claimed for the newer trends to- 
ward state absolutism with its concomitant slavery, then 
there can be no doubt that we shall exert a telling influence 
on the political and social thinking of the rest of the world. 

At present our world stands poised between a free society 
governed by law and a slave society of dictatorial rule; but 
it cannot long maintain its precarious balance. Can anyone 
of us doubt that the side of freedom is the side of law? It is 
the present opportunity of our country to draw the world in 
the direction of law and freedom. From the depths of our 
heart we pray God that our country may not let this great 
opportunity slip from its grasp. 


“On the other hand, other language of the amendment [the First Amend- 
ment to the Federal Constitution] commands that New Jersey cannot hamper 
its citizens in the free exercise of their own religion. Consequently, it cannot 
exclude individual Catholics, Lutherans, Mohammedans, Baptists, Jews, 
Methodists, Non-believers, Presbyterians, or the members of any other faith, 
because of their faith, or lack of it, from receiving the benefits of public wel- 
fare legislation. ... Measured by these standards, we cannot say that the 
First Amendment prohibits New Jersey from spending tax-raised funds to pay 
the bus fares of parochial school pupils as part of a general program under 
which it pays the fares of pupils attending public and other schools. ... Of 
course, cutting off church schools from these services [police and fire protec- 
tion], so separate and so indisputably marked off from the religious function, 
would make it far more difficult for the schools to operate. But such is obvi- 
ously not the purpose of the First Amendment. ... State power is no more 
to be used so as to handicap religions, than it is to favor them ”—Justice Black, 
Everson v. Board of Education [February 10, 1947]. 


THE CRITERIA OF THE CIVIL LAW * 


By REGINALD PARKER ** 


OMPARATIVE law, like the weather according to 

C Mark Twain, seems to be one of those things about 
which everybody talks, but nobody does anything. 

Yet it is a subject of steadily rising importance for American 
lawyers. If we want to keep occupied and govern foreign 
lands, indeed re-educate their inhabitants, we ought to know 
a good deal of their law. Complicated American property 
rights in foreign countries may be authoritatively determined 
only by legal counsel of the jurisdiction involved, but a degree 
of familiarity with the law involved is indispensable to those 
who desire to understand the pertinent questions and translate 
the foreign legal concept! into our line of thought. Nor is 
civil law alien to our domestic law. Ever since we have ac- 
quired certain Spanish possessions” at the turn of the 19th 
century, civil law has become part of our national legal system 
which pro tanto is no longer foreign law and of which courts 
must take judicial notice. Not every lawyer has an oppor- 
tunity of becoming familiar with the provisions of a foreign 
system of law. But a knowledge of its basie principles and 
method of interpretation ought to be considered indispensable 


* This article is a somewhat expanded version of a paper which the writer 
had the honor of presenting to the Riccobono Seminar of Roman Law in 
America on December 17, 1945. 


** Associate Professor of Law, Columbus University; J.D., University of 


Vienna. Member of the bars of the Supreme Court, the District of Columbia, 
_and Illinois. 


1As commonly construed in the foreign jurisdiction, Ernst Rabel, 1 The 
Conflict of Laws (1945), 63 ff.; Gustav Walker, Internationales Privatrecht 
(5th ed., 1934), p. 243. 


2The case of Louisiana, which in my opinion cannot be called a civil-law 
jurisdiction, will be discussed below, p. 24. 


8 Ponce v. Roman Catholic Church, 210 U. S. 296, 309 (1908), where the 
court considers Spanish law including its Roman-legal background and history. 
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to those whose horizon goes beyond the scope of a local law 
practice. 

The first and most important step in that direction is to 
find out the essential difference between our and the foreign 
system of law, in other words, the criteria of the latter. As 
the civil law is the only important body of foreign law, it is 
appropriate to confine ourselves to a discussion of the criteria 
of the civil law. 

Amazing though it sounds, the current definitions of the 
term “civil law” are vague and inconsistent. We hear that 
“the present body of civil law” was compiled and finished 
about 533 A. D.; * or that civil law is the system of law created 
by the genius of the Romans and handed down by them to the 
nations of the modern world;° or that it is the system of 
jurisprudence held and administered in the Roman Empire, 
particularly as set forth in Justinian’s compilation, “as dis- 
tinguished from the common law of England.”’*® In other 
words, it is regarded either as synonymous with Roman law, 
or as modern European law “based” on Roman law. In the 
former meaning the term constitutes a superfluity and may 
be discarded as confusing. If we want to preserve “civil law” 
as a useful technical term, we must use the latter connotation 
for a starting point. 

While it is true, as a historic fact, that a great many pro- 
visions of every modern civil-law jurisdiction are adoptions 
from the Roman law, its Roman origin is by no means the 
essential characteristic of present-day European law.’ The 
law of real property with its system of land books, or mortgage 
books, is essentially non-Roman and so are many basic pro- 

4 Blackstone, Commentaries, 81, 82. This view has been adopted in Ballen- 
tine, Law Dictionary, “Civil Law,” p. 219. 

5 Encyclopaedia Britannica (1943 ed.), “ Civil Law”. 


614 Corpus Juris Secundum, “Civil”, “Civil Law”. See also 40 Corpus 
Juris, “ Modern Civil Law ”, Sec. 1. 


740 Corpus Juris, ibid., Sec. 4 and Bouvier, Law Dictionary, seem to recog- 
nize the fact that at least part of the civil law is not of Roman origin. 
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visions of personal-property law. Above all, the doctrine that 
the bona-fide acquirer of property must be protected even 
against the true owner ® (which is causing so much headache 
to American lawyers who are attempting to regain for their 
clients property sold by the Germans while the country was 
under Nazi occupation) ® is opposed to the basic principle of 
the Roman law, nemo plus iuris ad alium transferre potest 
quam sibi ipse habet.1° Negotiable instruments, another ex- 
ample of bona-fide possessor protection, are typical institu- 
tions of the civil law, whence they were adopted into the 
law of England. Yet they are alien to Roman law, not only 
because of the violation of the above-mentioned maxim, but 
also because Roman law generally did not permit the assign- 
ment of claims,!® whose general introduction into modern law, 
incidentally, is another example of an important non-Roman 
feature of the Continental law. Under Roman Law in its final 
development a married woman’s property rights were equal to 
those of her husband.?? Under most civil laws,’* on the other 
hand, various forms of legal dependency upon her spouse are 


8 Compare the sweeping provisions of the Swiss Civil Code of 1907, Art. 714; 
the more conservative ones of the German Civil Code of 1896, Secs. 929-935 
(no transfer of title if the thing was stolen—not embezzled—from or lost by 
the owner); the still more restricted Austrian General Civil Code of 1811, 
Sec. 367 (transfer of title only in case of purchase in market overt or at 
auction or acquisition from one to whom the thing was entrusted); and the 
French Civil Code of 1894, Art. 2279-2280 (similar to Austria). The bona- 
fide purchase of real property is generally protected if the property was 
acquired from a bona-fide purchaser (who was the record-owner and believed 
he had title). 

9 Reginald Parker, “How to Collect from Germany ”—18 Tulane L. R. 
(1944), 597. 

10 Dig. 50, 17 (de diversis regults iuris antiqui), 54. 

11 Ogden, The Law of Negotiable Instruments (3d ed., 1931), 6-7. 

12 Buckland-McNair, Roman Law and Common Law (1936), 234-236. 


13 Buckland-McNair, ibid., 36-37, 50; Burdick, Principles of Roman Law 
(1938), 229; Sohm-Mitteis-Wenger, Institutionen des roemischen Rechts (17th 
ed., 1925), 504 ff. 


14Schwerin, .Grundzuege des deutschen Privatrechts (1919), 274-278 ; 
Schlegelberger, 2 Rechtsvergletchendes Handwoerterbuch fuer das Zivil- und 
Handelsrecht (1929), 704 ff.; vol. 4 (1982), 1 ff. 
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provided for women. Co-ownership was in Rome the only 
legal form of common proprietorship, whereas the important 
modern institution of joint tenancy, including the commercial 
partnership, are of Germanic origin.® Likewise are all the 
other forms of modern business association, notably the 
private corporation on shares, to a great extent of non-Roman 
origin; and the same is true of many other provisions of the 
Continental law merchant.’® The list could be considerably 
extended, but I believe I have shown to a sufficient degree that 
it is highly inaccurate to represent any civil-law system—and 
not merely some of its provisions—as one that has its entire 
roots in Roman law.1* 

Nor would it be adequate, as is often heard from American 
lawyers, to identify a civil-jurisdiction with one where the 
law has been codified.1* Germany’s civil code went into effect 


15 Schwerin, ibid. 57, 59 ff; Mitchell, “Early Forms of Partnership ” (1909), 
3 Select Essays in Anglo-American Legal History, 183-194; Brunner, Grund- 
zuege der deutschen Rechtsgeschichte (8th ed. by Schwerin, 1930), 311. 


16 Above, note 15; Fletcher, 1 Cyclopedia of the Law of Private Corporations 
(Permanent ed. by Jones, 1931 ff.) 3 ff.; Keetch v. Cordner, 62 P. (2d) 273, 276 
(Utah, 1936). 


17 Even some of the civilians’ theoretical conceptions of the most elementary 
character are not always Romanistic. The Roman jurists did not, like civil 
and common lawyers, conceive the formation of a contract as the making of 
an offer and the acceptance thereof, cf. Radin, Handbook of Roman Law 
(1927), 217-218; Regelsberger, Crvilrechtliche Eroerterungen (1868). Inaccu- 
rate Burdick; zbid., 395. Neither Sohm-Mitteis-Wenger, zbzd., nor Buckland- 
MeNair, loc. cit., so much as mention the offer and acceptance theory. See 
also below, note 26. 


18 See e.g., Sprecher, “The Development of the Doctrine of Stare Decisis ” 
31 American Bar Association J. (1945), 501, 505: “In civil law the instrument 
of stability is the code.” Simmons, “The Supremacy of the Law” 32 Ameri- 
can Bar Association J. (1946), 17, 18. See, however, my Letter to the Editor 
(1946), zbid. 180. Civilians are not necessarily free from this mistake. Thus 
Lenhoff (“Optional Terms [Jus Dispositivum] and Required Terms [Jus 
Cogens] in the Law of Contracts”—45 Mich. L. R. 39) believes that “in the 
civil countries all of the law is conclusively presumed to be comprised in 
codes”. But even where civil law is codified, as in most countries nowadays, 
references to customary law outside of the codes are not infrequent, cf. Art. 1 
‘Austrian Commercial Code; Art. 1, Book 1, Italian (pre-Fascist) Commercial 
Code. 
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on January 1, 1900. Before that time there was no codified 
law in many of her provinces; yet for centuries she has been 
regarded as the classical country of the civil law.'® And was 
France before the Napoleonic codifications not a civil-law 
stronghold? Hungary, generally regarded as a civil-law coun- 
try,2° has not codified her private law despite various attempts. 
The desire to have a code, as we shall later see, may well be 
regarded as a typical way of civilian thinking,** but the code 
itself is not an essential attribute of any civillaw. This state- 
ment can be reversed: Where common law was codified, it did 
not thereby become civil law. The negotiable instrument acts 
of the various States, comprehensive corporation or sales 
statutes, the British Companies Act, all these codes are yet a 
part of the common law (in the broader meaning of the term, 
as opposed to civil law, and including not only case but also 
statutory law). 

Moreover, the law has gone a long road from its historical 
origin. Its features as “Roman” or “ English ” are often no 
longer recognizable, because of the approximation of both sys- 
tems toward one another. Thus many rules of law may be 
claimed both as Roman and common law; and writers in the 
desire to prove the importance of one system to the other 
frequently overrate the influence which the Roman law has 
exercised on the (modern) common law and vice versa. Take, 
for instance, the much cited” case of Raynor v. Sheffler.28 
The defendant borrowed a horse to go to Hackensack but 
actually drove a “very considerable further distance.” On 
the detour the horse was injured by an accident that was not 


19 Most civil-law illustrations in O. W. Holmes, The Common Law (1881) 
are taken from German authorities. 


20“ Civil Law ” in 6 Encyclopedia Americana (i941 ed.) 735. 


ae But see Savigny, Vom Beruf unserer Zeit fuer Gesetzgebung und Rechts- 
wissenschaft (1814) where he denies that his time was “ ripe ” to enact codifica- 
tion in. spite, or rather because, of the examples set by Prussia, France, and 
Austria, whose codes he regarded as inadequate. 

22 Max Radin, Handbook of Roman Law (1927), 103. 


2375 A. 748 (N. J., 1910). 
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the defendant’s fault. The court, reversing the lower court’s 
decision, held the borrower liable, quoting, among others, 
Story (1832) on Bailments, who, in turn, relies on the French 
civilians Pothier and Domat as well as on Dig. 47, 2 (de furtis) 
and other passages from the Roman law.2* Does this now 
mean that New Jersey—or as a matter of fact any court 
following Raynor v. Sheffler—has adopted the Roman law 
concerning the borrower’s liability? Certainly not. The 
New Jersey court, like Story, laid down the common-law rule 
which happens to be identical with that of the Roman law. 
The persuasive influence of the latter in this and other in- 
stances is not to be overlooked, yet it must not be exaggerated 
either.» For it so happens that in the vast majority of in- 
stances the rules of law are pretty much the same here and 
there. On the Continent as well as in England and America 
a buyer must pay and a seller deliver, a wrongdoer must pay 
damages,”® a landlord may evict his tenant and distrain the 
latter’s goods, men are required to be “ prudent”, partners 
must account—a list which can be extended ad libitum. In 
some of these instances the analogy to Roman or civil law 
is rarely mentioned; sometimes Roman sources are quoted as 
illustrative authorities; and in some cases, as in the above and 
other examples from the law of bailment, in itself a truly un- 


24 Gaius 3, 197; the same in Dig. 13, 6 (commodati vel contra), 5, 8; and 
Inst. 4, 1, 7. 

25 Nor does it follow, as Radin, zbzd., p. 103-104, has it that, in view of the 
passages quoted (including Bracton, who, however, according to Vinogradoff’s 
findings incorporated into his De Legibus not so large masses of Roman law 
as Radin seems to believe, see below, note 91), “ the continuity is unbroken ” 
between the time when the principle was first announced and 1910. There were 
many centuries during which Roman law was practically unknown in many 
countries; cf. Savigny, 1-3 Geschichte des roemischen Rechts im Mittelalter 
(2d ed., 1834) ; Kuebler, Geschichte des Roemischen Rechts, 446 (1925) ; Sohm- 
Mitteis-Wenger (17th ed., 1923) Institutionen 137 ff. 

26 Under some civil laws (but not under Roman law, Gaius IV, 41; Wenger, 
Institutionen des roemischen Zivilprozessrechts [1925], 135-136, 293-294; 
Buckland-MeNair, ibzd., 327-329) he is primarily obliged to repair. For prac- 
tical reasons, however, this rule has remained largely theory, see e.g., Ehren- 
zweig, 2/1 System des oesterreichischen Privatrechts (1920), 60-61; Planiol- 
Ripert, 6 Traité élémentaire de droit civil (1930), 918 ff. 
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Roman category of English property law, Roman law has had 
some influence. 

In the civil law, too although to a far lesser degree, we have 
instances where legal institutions have developed in striking 
analogy to the common law ™ and in which the latter will be 
quoted by Continental textbook writers for further illumi- 
nation, or where English rules of law have been consciously 
adopted.”8 

Yet it was only the dead rules that were adopted. As soon 
as they are brought to life, applied by the courts or interpreted 
by jurists, they are part and parcel of the civil law. Nothing 
would change if, for instance, some scholar would discover that 
the right of stoppage in transit, generally recognized in Con- 
tinental commercial law, is, after all, a right of truly Roman 
origin. It would still remain, in England and America, a part 
of the common law of England and, in Europe, of the com- 
mercial civil law. 

In other words, any lawyer who has had legal experience in 
one system of law and is desirous of practising under the other 
must adapt himself to something more than just a few differ- 
ent rules of substantive and adjective law. He has to change 
his way of legal reasoning. 


THE Proper DISTINCTION 


It is an American decision that helps to enlighten us more 
than anything that has ever been essayed on the subject. In 
Saul v. His Creditors *® the question arose whether the Fuero 
Real and Las Siete Partidas, being the background of 
Louisiana community property law, have been received in 
Louisiana together with their “ jurisprudence ”, i.e., the inter- 
pretation that has been given these statutes. The court held 


27 E.g., Wellspacher, Das Vertrauen auf aeussere Tatbestaende im buerger- 
lichen Recht (1906), in regard to what we call estoppel. 

28 Probably the best-known example is the “ Right of Stoppage in Transitu” 
under modern commercial and bankruptcy law, which originated in the Eng- 
lish case of Wiseman v. Vandeputt, 2 Vern. 203 (1690), and made its way into 
the law merchant of the Continent, Schlegelberger, 4 Rechtsvergleichendes 
Handwoerterbuch (1932-1933) 746. 


295 Martin, N.S. 569 (La., 1827). 
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that in some countries “the jurisprudence, or common law, 
is found in the decrees of their courts; ® in others, it is fur- 
nished by private individuals, eminent for their learning, 
whose superior wisdom has enabled them to gain the proud 
distinction of legislating, as it were, for their country and en- 
forcing their legislation by the most noble of all means—that 
of reason alone. After a long series of years it is sometimes 
difficult to say whether these opinions and judgments were 
originally to the effect of principles previously existing in 
society or whether they were the cause of the doctrines, which 
all men at last recognize.... No civilized nation has been 
without such a system.” These deep words answer our 
question: It is the difference in interpreting the law that is 
the differentia specifica between the two great systems of law. 
In the one, it is “the decrees of their courts” that provides 
the courts with rules of authoritative interpretation of the law, 
in the other, “ private individuals, eminent for their learning.” 


And, indeed, it is the civil law that emphasizes that court 
decisions are never “ precedents”, binding on the same or 
another court. Some codes have express provisions to this 
effect * although the modern ones have discarded the enact- 
ment of the rule as superfluous.*? The rule against prec- 


30 Jt is in this sense that the word “jurisprudence” is frequently used in 
Louisiana, like the French jurisprudence, meaning “court practice” or “ view 
of the courts”. In ordinary English the meaning of the word connotes a 
branch of the legal philosophy, Buckland, Some Reflections on Jurisprudence 
(1945), 1-5, 10. The Louisiana usage—especially in the Federal courts, eg., 
Laclede Steel Co. v. Silas Mason Co., 67 F. Supp. 751, 754 (D. C. W. D. La., 
1946)—is a rather unnecessary and confusing deviation from the rule that 
English be the official language in that state since 1870. 


31E.g., Sec. 12, Austrian Civil Code of 1811: Decrees issued in individual 
cases and decisions rendered by the courts in litigation have never the force 
of law, nor can they be extended to other cases. For an apparent exception 
see below, note 98. 


32 But see the Codex Juris Canonici of 1917, Canon 17, § 3, stating that “[sen- 
tentia] vim legis non habet et ligat tantum personas atque afficit res pro 
quibus data est.” The last part of the sentence refers to res judicata rather 
than stare decisis, which the first part rejects. (Italics inserted). 
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edents, as we may call it, can be traced to Justinian’s decree = 
that “no judge or arbitrator should believe himself to be 
obliged to follow those sentences which he did not think to be 
correct judgments but rather the sentences of the very eminent 
prefects and other superiors (for he is to adjudicate not from 
examples but under the laws).” 

The rule that single precedents are not binding could, how- 
ever, not quite prevent that, to some degree or other, the 
jurisprudence ** should come to be recognized as a source of 
interpretation of the law, binding at least the inferior judge. 
Thus Can. 20, Book I, Codex Juris Canonici lists as sources 
from which to fill a so-called legal gap,*° after analogous pro- 
visions and general equitable principles, the “style and prac- 
tice of the Roman Curia.”’ Thus while the single decision has 
no binding or even strongly persuasive force,** the permanent 
practice in a given matter should not be disturbed. A similar 
thought is most clearly expressed in the famous Art. 1, Swiss 
Civil Code, which for interpretative purposes refers to “ solu- 
tions consecrated by science and ‘ jurisprudence.’ ”’ ** Accord- 
ing to the leading commentators, this means the entire legal 
tradition (Rechtsueberlieferung) and not the usus fori only— 
much less, of course, the single decision.*® ‘“ The thinking 
lawyer (!) must be warned of the cult of precedents, that is, 
the unintelligent aping of previous decisions.” *° 


38 Codex 7, 45, 13: Nemo iudex vel arbiter . . . consultationes, quas non rite 
iudicatas esse putaverit, sequendum et multo magis sententias eminentis- 
simorum praefectorum vel aliorum (. . . non exemplis sed legibus iudicandum 
procerum est). 


34In the French sense of the word, meaning a firm and fixed manner of de- 
ciding a point of law after an adequate number of decisions have been 
rendered. See above, note 30. 


35 That is, a situation where the application of the existing law would pro- 
duce absurd and obviously unwanted results. From a strict, logical, point of 
view, the law cannot have true gaps or lacunae legis (if there is “no law ” then 
there is no claim, or defense, etc.), but this is not the way in which law is 
commonly construed, Kelsen, General Theory of Law and State (1945), 146 ff. 

36 Above, note 32. 


a ‘ F : es 
37“. . . solutions consacrées par la doctrine et la jurisprudence.” 


38E.g., Reichel in Egger, ete. 1 Kommentar zum Schweizerischen Zivil- 
gesetzbuch (1911), 4-9. 


39 Egger, loc. cit. 
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The mother of so many civil-law codes, the French Civil 
Code, has in Art. 5 “ a provision that decrees clearly enough 
that judges are not authorized to establish general norms.*! 

The German Civil Code of 1896 has no rules of interpre- 
tation, leaving this and other “theoretical” matters to “the 
legal science ” *?; and the legal science in that country has not 
differed essentially from that of other Continental jurisdictions 
before and after the code went into effect.‘® Some authors, 
notably Dernburg,** lay great emphasis on the Gerichtsge- 
brauch, or “ jurisprudence ”’, as a source of law, mainly relying 
on the Pandects—the immediate predecessor of the German 
Civil Code in those regions that did not, like Prussia, have a 
codification of its own—whose Dig. 1, 3 (de legibus senatusque 
consultis et longa consuetudine), 38 seems to support this 
opinion.*® Others have held that “ jurisprudence” is never 
an authoritative source of interpretation *® and this is the 
opinion generally followed by Austrian writers in regard to 
the code of that country *’ (which is still in force in many 
parts of the former monarchy). 


40 I] est défendu aux juges de prononcer par voie de disposition générale et 
réglementaire sur les causes qui leur sont soumises. 


41 The primary object of this provision was to do away with the practice of 
the parlements of the ancient régime of issuing, on the occasion of deciding 
litigation, generally binding legislative interpretations, so-called arréts de régle- 
ments, however, sous le bon plaisir du roi (until the king would revoke them). 
Cf. Planiol-Ripert, Traité élémentaire de droit civil (1928), 85-89. 

421 Motive zu dem Entwurfe eines deutschen buergerlichen Gesetzbuches 
(1888), 15. 


43 January 1, 1900. 
44 Dernburg-Sokolowski, System des Roemischen Rechts (1911), 47. 


45Nam imperator noster Severus rescripsit in ambiguitatibus, quae ex 
legibus proficiscuntur consuetudinem aut rerum perpetuo similiter tudicatarum 
auctoritatem vim legis optinere debere. 

46 Stabel, Institutionen des franzoesischen Civilrechts (1871), 12-13; Planiol- 
Ripert, loc. cit. 


47 Ehrenzweig, 1/1 System, 56-57, 58; Pisko in Klang, 1 Kommentar zum 
Allgemeinen Buergerlichen Gesetzbuch (1931-1935), 174-178. 
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Somewhat an anomaly is the position of Hungary. We 
may say that that country, whose private law has not been 
codified, comes closest to the Anglo-American system. There 
are two instances where court decisions as such, without re- 
gard to their uniformity over some time, are recognized as 
authorities: 42 (a) ‘“ Decisions in regard to matters of prin- 
ciple ”, if pronounced as such by the Supreme Court, are bind- 
ing on that court until overruled by it; and (b) decisions 
held to be important for the sake of uniformity designated as 
such and issued by a plenary meeting of the Supreme Court 
are binding on all courts until overruled by the Supreme 
Court. Unless so labeled and promulgated, however, and in 
all other cases decisions are not regarded as binding precedents 
in Hungary, either.* 

It would be carrying owls to Athens to dwell further upon 
the known principle that in the countries of the civil law 
court decisions as such are not binding in other cases; although 
their sum total on a given point of law—the jurisprudence of 
the French—may have a great interpretative value and even 
the individual decision may be, and frequently is, quoted as 
an authority of persuasive value. 


As a necessary counterpart to the lack of a stare decisis 
authority, as the Louisiana Supreme Court stated in Saul v. 
His Creditors, “ private individuals, eminent for their learn- 
ing” have gained a rank and influence as makers and, indeed, 


48 Anton Almasi, 1 Ungarisches Privatrecht (1922), 15. 


49 The Hungarian system unquestionably bears a closer resemblance to the 
English case law than any other body of civil law. Yet it is on the civil 
rather than the common law side of legal reasoning. For while the Hungarian 
Supreme Court, and only the Supreme Court, may consciously assume the 
role of quasi-legislator by expressly promulgating abstract rules of law, unless 
it does so its decisions are not considered binding precedents; and this is true 
of the vast majority of Hungarian Supreme Court decisions. Moreover, most 
of those quasi-laws fall in category (a), above, and are not binding on the 
lower courts, which is a conspicuous difference from our system. Finally, the 
Hungarian Supreme Court has this quasi-precedential power only in constru- 
ing the customary, but not the statutory, law, Almasi, tbid., 16. 


505 Martin, N.S. 569 (1827). 
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creators praeter legem of new law™ which was never paral- 
leled in Anglo-American countries.52. The commentaries and 
writings of men like Dalloz or Pothier in France, Ricci in 
Italy, Staudinger or Wolff-Kipp-Enneccerus in Germany, 
Egger in Switzerland, and Zeiller or Ehrenzweig in Austria, 
have “by the most noble of all means—that of reason alone ”, 
as the Louisiana court with but little exaggeration has it, 
actually legislated. 

The dissimilarity can be noted by considering merely 
the optical difference between a court decision here and 
there.°* Conflicting cases are frequent ** and conflicts re- 
solved usually under the influence of a good book or article 
rather than a court decision. The “fusion of judicial 
and extra-judicial doctrine” and the status of Continental 
judgments as “ singularly jejune ” have amazed Anglo-Ameri- 
can writers.°> Perhaps even more conspicuous is the differ- 
ence in textbooks. An average textbook will carefully list, 
cite, and quote not only the leading literature but also com- 
paratively insignificant articles and essays, in short most any- 
thing that has been written on the subject. But there will be 
only a few cases ** cited and mostly in basic instances of a 


51 As the very example of the Saul case demonstrates. 
5240 C. J., “ Modern Civil Law ”, Sec. 5. 


53] picked out and opened at random volume XV of the decisions of the 

Austrian Supreme Court in civil matters. On page 101, e.g., there is a decision 
that quotes and cites legal writers 12 times, but no precedents, although some 
could have been quoted. The German Reichsgericht cases were better re- 
ported than the Austrian, and more use was made of precedents, although 
here, too, a decision would hardly ever bother to “distinguish” minutely a 
case from the one at bar, but rather say—if anything be said and the former 
decision not simply not be mentioned—that such and such decision is not 
being followed in the present case. 
' 54The question whether a landlord is liable to a pedestrian because the 
janitor did not keep the sidewalk from becoming icy was decided by the Aus- 
trian Supreme Court, during ten years, seven times in the affirmative and eight 
times in the negative. Cf. Meznik, “Hausbesorger und Hausherr ”—80 
Gerichts-Zeitung (1929), 56. 

55 Allen, Law in the Making (1927), 117-120; Lambert and Wasserman, “The 
Case Method in Canada ”—39 Yale L.J. (1929), 1. 

56 As a good example for the mere difference in first-sight impression may be 
cited Lammasch, Grundriss des oesterreichischen Strafrechts (5th ed. by 
Rittler, 1926), which in recent years has been considered the standard textbook 
for criminal law in all three Austrian law schools. 
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highly controversial nature, where the supreme tribunal has 
either adopted or disregarded the author’s opinion.’ There 
are many handbooks with a bibliography in the back, but 
there are hardly any that would list the casesused. This, then, 
marks the difference between the two systems of law: Not 
any variation in the contents is the criterion between civil and 
common law, but the different mode of reasoning. The com- 
mon lawyer looks to statutes ®* as interpreted by decisions, 
or, if there be no enacted law, to the cases alone. The civil 
lawyer looks to the statute as interpreted by “eminent 
writers.” 

Yet if it were only the difference in how, or rather where, to 
find the law and its construction that would mark the differ- 
ence between the two kinds of legal worlds, the dissimilarity 
would be trivial, relating to technicalities rather than to a 
difference in philosophy. Unfortunately, this is not so. The 
cleavage goes deeper. As we have noted already, and shall 
further expound, it concerns the mode of legal reasoning and 
thinking. 

This difference, as we have said, may be traced to Roman 
law; but it does not rest upon it. The Romans, it is true, 
had little regard for court precedents (although a uniform 
practice on a point of law was not to be overlooked). Like 
the peoples on the Continent before the 19th century, the 
Romans did not report regularly and collect law cases. 


57 At the (always oral) law examinations, the candidate does well to men- 
tion as the “correct” opinion that of the textbook author rather than the 
courts. 


58If he does. His predilection for case law frequently prevents his brain 
mechanism to acquaint himself thoroughly with the language of a statute. 
While I worked at Louisiana State University Law School, one of the pro- 
fessors was approached on a liability question. He searched for “good cases” 
for two days, until a student called his attention to the fact that a provision 
of the Civil Code settled the matter unambiguously. Before that, he had 
not bothered to look up the Code. 


59 And, in its absence, to customary law, whatever that means in the eyes 
of the different scholars. Cf. Hans Kelsen, General Theory of Law and State 
(1945), 257, 260, 272; Dig. 23, 2 (de ritu nuptiarum), 8 and 39; Dernburg- 
Sokolowski, System des roemischen Rechts (1911), 41-46. See also above, at 
notes 48 and 49, in regard to Hungary. 
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Gaius lists the sources whence the. law flows: Leges, 
plebiscita, senatusconsulta, constitutiones principum, edicta 
eorum qui ius edicendi habent, and responsa prudentium. Law 
cases are not mentioned.®* Our attention is caught by the 
last-mentioned origin of law: the opinions of “ wise men’. 
Are they the “ private individuals eminent for their learning ” 
of Saul v. His Creditors? To some extent they undoubtedly 
are. The hotly contended institution of the “ wise ones”, or 
privileged jurists, is as old as, and inseparable from, the his- 
tory of Roman law as a science. In olden days law was a 
secret, sacred science, or rather knowledge * carefully guarded 
by patrician pontifices maximi, or High Priests, until Tiberius 
Coruncanius (250 B.C.), the first plebeian pontifer maximus, 
taught law publicly. Already before him Cn. Flavius © (ca. 
310 B.C.) had published procedural forms ® and the calendar 
of the court. Before the time of Coruncanius, the High 
Priest, perhaps the most powerful official in the republic, 
whose office unlike that of a consul was for life, had authority 
to render an opinion that was binding on the judge.” It 


60 Gaius 1, 2. 

61 And could not be, since a Roman iudex was regularly a juror, ie., a lay- 
man, Buckland-McNair, ibid, 6. 

62 Whose importance Buckland-MeNair, 11 ff., tries to minimize. 

63 For the following, see Kiibler, Geschichte des Roemischen Rechts (1925), 
136-141, 256-287; Burdick, zbzd., 87-154; Radin, Handbook of Roman Law 
(1927), 17-67; Sohm-Mitteis-Wenger, ibid. 89-108; Girard, Manuel élémentaire 
de droit romain (8th ed. by Senn, 1929), 71 ff.; and many others. 

64 That is, the science of how to use the law, in other words, what we call 
procedure. The substantive law as, e.g., the Twelve Tables, was publicly pro- 
mulgated and exhibited. 

65 A freedman of Appius Claudius (Censor), the builder of the via Appia and 
the great aqueduct, “inventor” of the letter “R”, Dog. 1, 2 (de origine iuns), 
2, 36, etc. 

66 Legis actiones, as important and formalistic as the early writs of the 
common law. 

87 Girard, Manuel (8th ed., 1929), 76; Buckland, A Textbook of Roman Law 
(1921), 22; Dig. 1, 2 (de origine iuris et omnium magistratuum et successione 
prudentium), 2, 49; Inst. 1, 2, 8; Gaius 1,7. The tudex was a lay arbitrator; 
above, note 61, and below, note 74. The subject of the ius respondendi is 
controversial. 
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seems that Coruncanius threw this prerogative away allowing 
every jurist to give responsa, although the extent to which 
before the time of Augustus responsa prudentium were binding 
and hence a source of law is unclear.** As a consequence, 
legal writing began to flourish. Augustus made the ius Te- 
spondendi a licensed trade.” Notable jurists—and probably 
those who had the necessary “ pull” at the imperial court— 
were given the right to render opinions in litigation that were 
binding on the court. Naturally, many if not most™ of the 
Roman legal writers whose names are familiar to us were 
licensed to exercise the ius respondendi.” From the 3rd cen- 
tury A.D. when Rome had become a strict autocracy,” 
licenses were no more granted, the legal science had become 
petrified, and the parties resorted to the classical authorities, 
a procedure which was finally regulated in Theodosius II’s 
and Valentian III’s famous Law of Citations (426). Thus 
we see how in Rome, owing to the sacral origin of the teaching 
of law, scholars gained a preeminent influence on the further 


68 See above, note 67. Buckland-McNair, Roman Law and Common Law 
(1936), 10, 12. 


69 The first Roman legal commentator seems to have been Sextus Aelius 
Paetus Catus (ca. 204 B.C.) who wrote commentaria triperta on the Twelve 
Tables, on the further development of the subsequent law and on procedure. 
The first systematic writer of high scholarly rank was Qn. Mucius Scaevola, a 
Pontifex Maximus, who died in 82 B.C. His de ture civili (18 Books) is the 
first comprehensive system of the law. 


7 Gaius 1, 7: Responsa prudentium sunt sententiae et opiniones eorum 
quibus permissum est tura condere. According to a decree of Emperor Hadrian, 
the judge was bound to follow the opinions of the prudentes of both parties, 
if unanimous. (The opinions were sealed when handed to the judge.) If they 
were not unanimous, then, and only then, the judge could form his own 
opinion. Buckland-MeNair, tbid., 12 believes the Gaius passage to be “ cor- 


rupt” and not representing the true law. See also above notes 67 and 68 
and below, note 74. 


71 Sohm-Mitteis-Wenger, ibid., 94 ff. 


72 Gaius, whose fame was posthumous, did not have the tus respondendi, 


Codex Theod, 1, 4, 3, pr.; Kiibler, “ Gaius”, in 7 Realencyclopaedie der klas- 
sischen Altertumswissenschaft (1912) 489. 


78 Oswald Spengler aptly called Diocletian “the first caliph ”. 
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development of the law. Not only.is the opinion of a 
licensed scholar binding on the court ™ but also do the col- 
lected responsa, as well as other writings, form a main bulk of 
the corpus iuris civilis. Its most important part, the Digest, 
consists solely of the amended opinions, commentaries, and 
essays of the classical and pre-classical writers.~ The IJn- 
stitutes are a textbook with legal force, and the Codex and 
Novellae are imperial decrees of the time before, and amend- 
ments to, the Corpus Juris. No collection of court decisions 
plays any role in the final body of Roman law or any of its 
predecessors. 

And yet the Roman way of legal reasoning was not too dis- 
similar from that of the common law as those seem to hold 
who treat the civil law as nothing but a further developed and 
modernized Roman law. A few facts shall illustrate what I 
mean: 


(1) A great part of the Digest are the responsa prudentium, 
such as the libri responsorum of several authors.“® The 
authors of the responsa had for a long time enjoyed a semi- 
official position,’? but during the main formative period of 
Roman jurisprudence they acted, as we have seen, ex auctori- 
tate sua—under an imperial license. Their position in re- 
lation to the juror was, therefore, “ somewhat like the position 
of judges in the common-law countries,” “ and consequently 


74 Magistrate (e.g., praetor or aedilis curulis) or juror as the case may be. 
The magistrate decided the questions of law and the juror or jurors those of 
fact; but “ mixed questions ” existed as much as today, Leopold Wenger, Jnstz- 
tutionen des roemischen Zivilprozessrechts (1925), 193-194. 


75 About half of the Digest consists of the writings of Ulpian (2/6) and 
Paulus (1/6). 


76 See above at note 75. 


77 The writings and opinions of those jurists who did not have the wus re- 
spondendi, either because they lived before Augustus or because they were not 
licensed, play, with the exception of Gaius (who was posthumously and retro- 
actively raised to the status of the five leading jurists under the Law of Cita- 
tion), a small role in the final body of the Roman law. 


78 Max Radin, Handbook of Roman Law (1927), 68. As to the nature of 
the license, see above, notes 67, 68, 70 and 74. 
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their responsa not dissimilar from the written opinion of an 
English or American judge. The facts underlying the re- 
sponsum are usually stated,” though not as elaborately as in a 
modern common-law report, but rather in the fashion of some 
of the British 16th century cases. This part of the sources of 
Roman law—the responsa prudentium—comes pretty close to 
the precedential system. 

(2) Though not all legal writings were responsa, with the 
exception of elementary textbooks they all indulge in casuist- 
ry. And the Digest, being a collection of amended excerpts 
of the legal literature,®° is not essentially different from 
modern collections of the same name, such as the Federal 
Digest, notwithstanding the fact that some Roman writers 
did show a greater predilection for abstract, general state- 
ments and definitions than the authors of our court opinions. 

(3) The institutiones, or elementary handbooks, unlike the 
responsa, had no authoritative force ®t comparable to the 
writings of the great modern civil-law commentators, except 
of course Justinian’s institutiones imperiales, which were 
written for the very purpose of being a textbook with legal 
force. Otherwise, the Roman like the modern American text- 
books enjoyed no legal authority. 


(4) Imperial decrees, such as collected in the Codex, were 
true “ precedents” in that they decided individual cases.®? 

Thus the approach of a Roman who studied a legal problem 
was not inherently different from that of his common-law 
counterpart. He narrowed down his problem until he found 


79 Jolowicz, “ Precedent in Greek and Roman Law” (1939) published in 
Salvatore Riccobono, II diritto Romano in America (Conferenze Washing- 
toniane del Riccobono Seminar of Roman Law in America Anno 1938-1939), 
394 ff. 


80 See above, at note 75. 


81 Until the Law of Citation, Cod. Theod. I, 4, 3, which raised to quasi-legal 
level all the writings, including institutiones, of Papinian, Paulus, Gaius, 
Ulpian, and Modestinus and of the authors quoted by them. 


82 Cf., for instance, Reginald Parker, History of the Holograph Testament, 
Tue Jurist III (1943), 1, 6 note 19. Buckland-MeNair, ibid. 6. 
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a “case” (legal writing, imperial decree)—that fitted his 
situation best. He did not rely on the mere wording of an 
ancient statute, e.g., the Lex Aquilia, and try to draw his own 
conclusions backed by general explanatory statements of a 
leading commentator, as a modern European lawyer generally 
does. The art to “ distinguish” between cases, so important 
to common lawyers, was not alien to him.** In other words, 
while he perhaps started his reasoning from general and ab- 
stract principles to a greater extent than an Anglo-American 
lawyer, he ultimately resorted to our method of induction and 
analogy: From the “answers” (responsa) given in the in- 
stances A, B, C and D, he drew the conclusion that his set of 
facts, bearing sufficient similarity with the “ precedents”, 
must be decided in the same manner. The likeness to the 
juristic method of the common law is obvious. 

It was probably the Norman conquest to which we owe our 
great respect for precedents. As in other Germanic coun- 
tries ** the law of the various kingdoms at the end of the 
Anglo-Saxon period consisted of a mass of customary law, 
partly recorded, partly passed on by word of mouth.®® The 
desire of the Norman kings for uniformity and for their con- 
trol of the law created an absolutism, particularly under Henry 
II,** that brought it about that the judges quite consciously 
administered “ the king’s justice”. There was but one king’s 
court, whose judges traveled all over the country. They were 
cautious enough to take their raw material from the existing 


83 The Law of Citation made it obligatory for anyone who wished to rely 
on authorities quoted by one of the five jurists (named above in note 81) to 
look up and compare the original with the quotation! The lack of adequate 
indices and digests, however, made it virtually impossible to overlook the mass 
of Roman “law ”—i.e., the casuistic writings—and gave rise to Justinian’s 
compilation, particularly the Digest. Constitutio Tanta Sec. 16, 17. 


84 Brunner, Grundzuege den deutschen Rechtsgeschichte (8th ed. by 
Schwerin, 1931), 5-25. 


85 B.g., Walsh, A History of Anglo-American Law (2d ed., 1982), 27-30, 49, 
57-59; Jenks, A Short History of English Law (4th ed., 1928), 17; Pollock and 
Maitland, 1 The History of English Law (2d ed., 1923), 25 ff. 


86 Walsh, ibid., 49-51, 59-63. 
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customary law, rejecting only what was considered unfit for 
the new order. The law the judges were called upon to ad- 
minister was no doubt often not known to the people until 
pronounced in the decisions.** Thus law was amended and 
created by judicial legislation—the common law came into 
being.®® 

Just as Roman legal writers commented on the responsa 
prudentium and other writings of quasi-legal force, so did 
English scholars investigate the law in the light of how the 
courts interpreted it.’ English legal writing starts with a 
survey of court procedure * and a book dealing chiefly with 
substantive law ®! based on court cases. At the cradle of 
the common law stands the authoritative force of the court 
decision. In this study we need not inquire to what extent the 
rule of stare decisis °? has or has not binding force upon the 


87 Walsh, zbid., 59, 61; Pollock and Maitland, zbzd., 136 ff. 
88 Walsh, zbid., 63; Pollock and Maitland, loc. cit. 


89 Both Roman and English jurists thought to apply rather than make the 
law. In other words, they believed in a pre-existing natural law. Cf., eg. 
Bacon’s Essay “Of Judicature ”, holding that the judges must tus dicere not 
tus dare; 1 Blackstone 69; Bentham, Comment on the Commentaries (ed. 
C. W. Everett, 1928) throughout; Lefroy, “ Judge-Made Law ”—Law Q. R. 
(1904), 399; Green, “The Development of the Doctrine of Stare Decisis ”— 
40 Ill. L. R. (1946), 303, 308; Kelsen, General Theory of Law and State (1945), 
8 ff., 389 ff.; Buckland, Some Reflecttons on Jurisprudence (1945), 6-41; Gaius 
I, 1; Inst. 1,2; Dig.1,1&2. There is probably no subject on which lawyers 
of all ages and systems have argued as much as on the question of the validity 
of “natural law ”. 


90 Glanville, Tractatus de legibus et consuetudinibus Angliae (about 1187). 


®1 Bracton, De legibus et consuetudinibus Angliae (about 1256). Bracton 
was Chief Justice of the Court of the King’s Bench. It is now established 
through the materials Bracton used for his treatise (edited by Maitland as 
Bracton’s Note Book, 3 vols., 1887), chiefly by Sir Paul Vinogradoff, that his 
book was not a theoretical work, adapted from the Roman law, but based on 
actual law cases. Edward Jenks, A Short History of English Law (4th ed., 
1928), 16, 24-25; Vinogradoff, “The Roman Elements in Bracton’s Treatise ’— 
32 Yale L. J. (1922), 751. 


92 A rule of customary law that has never been enacted, 
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courts.°? English courts adhere to the rule more rigidly than 
American courts,°* but, even for American consumption, it 
goes definitely too far in one direction to say that “in the 
ordinary use of language it will hardly be contended that the 
decisions of courts constitute law ” ® and, in the other direc- 
tion, it is fantastic to maintain that “in the absence of a 
code” (such as in Sprecher’s opinion the civil-law countries 
necessarily have, cf. above, at note 18) “ stare decisis provides 
the necessary standard of stability in the common law and 
without it there would be no real system of law whatever.” 
It is probably correct to say that in this country the rule of 
stare decisis is more a rule of policy than of strict law. Be 
this as it may, precedents are followed until overruled. 


And the common lawyer’s method of reasoning is chiefly 
inductive. This is particularly true in America where legal 
education differs from that of England in that it is almost ex- 
clusively based on the case method and textbooks, un- 
fortunately, play a negligible role.’ The Roman lawyers were 
schooled partly from textbooks, or institutiones, and their 
method of legal thinking was a mixture of deductive and in- 
ductive reasoning. Next in line would be modern England, 
whose schools at least rely to some extent on the textbook, or 


93 See, e.g., Leon Green, “ The Development of the Doctrine of Stare De- 
cisis ”"—40 Ill. L. R. (1946), 303; Robert Sprecher, “The Development etc.”— 
31 A.B.A.J. (1945), 501. The latter paper was awarded the Ross Essay Con- 
test prize for 1945, the former was also submitted and is the superior one. 


94 A good survey of cases where the Supreme Court has overruled itself in 
matters involving constitutional law is found in Smith v. Allwright, 321 U.S. 


649, 665-666 (1944). Precedents are more rigidly followed in the field of 
criminal, property, and contractual law than administrative and constitutional 


law. 

95 Justice Story in Swift v. Tyson, 16 Pet. 7, 18 (1842), an “unfortunate mis- 
~ step” (Forepaugh v. Delaware, Lackawanna & Western R. Co., 128 Pa. 217 
[1889]) that was overruled in Erie Rr. v. Tompkins, 304 U. 8. 64 (1938). 


96 Sprecher, zbzd., 505. 


97 Lambert and Wassermann, “ The Case Method in Canada ”—39 Yale L. J 
(1929), 1. 
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deductive, method, while American lawyers are farthest on the 
side of pure induction. 
The civilian, however, is a deductive reasoner. 


If Roman law had remained as it was, and continued to be 
taught and interpreted by Roman or Byzantine lawyers, it 
would probably have asymptotically approached, if not merged 
with, the common law of England. It was the usus modernus 
Pandectarum, the modern Roman, or civil, law that has 
widened the gap to an abyss. The disrespect for precedents, 
as we find it embodied in its most extreme form in Section 12 
of the Austrian Civil Code,®* has its roots in the history of the 
civil law, not in Rome. 


Irnerius,®® who around 1100 allegedly discovered a manu- 
script—the so-called Florentina—of the Digest and founded 
the Bologna law school, as well as the other Glossators *° 
approached the corpus iuris civilis**’ as grammarians and 
logicians. Their exegeses, concordances, and distinctiones 
stated and restated the Roman law and categorized it. But 
their successors—Postglossators, or Commentators,’ as they 


98 Above, note 31. Not a true exception to Sec. 12 was the rather weak at- 
tempt, under an imperial decree of 1872, to establish a more uniform “ juris- 
prudence ” (in the French sense) of at least the Supreme Court. Opinions of 
major importance were to be entered, at the discretion of the court, into a 
special register (Spruchrepertoriwm) and could then be overruled only by an 
opinion arrived at in a plenary session of the court and entered in another, so 
to say, higher, register (Judikatenbuch). Very few decisions were actually 
treated in this manner: Until the end of the monarchy in 1918, there were 
only 272 cases entered in the former and 256 in the latter type of register. 
The lower courts were not bound by these decisions. 


89 See for the following chiefly Savigny, 3 Geschichte des roemischen Rechts 
tm Mittelalter (2d ed., 1834), 83 ff. 


100 The four “doctors”, Martinus, Bulgarus, Jacobus, and Hugo; and Azo, 
Accursius (whose glossa ordinaria of 1250 was a concordance of his own and 
his predecessors’ glosses) and Odofredus. 


101 This name was given to Justinian’s four books of law by Dionysius 


Gothofredus in his non-annotated complete edition of 1587, Sohm-Mitteis- 
Wenger, tbid., 19. 


102 Notably Cinus, the most eminent Bartolus, and the nearly equally im- 
portant Baldus. Their time started with the 14th century. 
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were called—were true jurists. Jurists like the Romans of by- 
gone days? No, like the contemporary scholastics, to whose 
school they belonged as every Western thinker of the time.1% 
It was the scholastic Postglossators who started the de- 
ductive method of the modern civilians. After Accursius’ 
glossa ordinaria it was important no longer to state the given 
system of the Roman law but to deduct legal pronouncements 
from premises pre-assumed. The ancient Roman jurists 
“knew nothing of this kind of jurisprudence. They mastered 
the legal institutions, but, like true artists, were mostly una- 
ware of the laws of esthetics.” *°* Roman law, starting like 
the English with primitive, elementary rules had developed, 
very much like it, albeit not from precedent to precedent. The 
school of Bologna, on the other hand, took over the whole 
body of a finely developed system of law, whose level we may 
compare with an abridged edition of Blackstone, plus a Fed- 
eral Digest, plus a U. 8S. Code. Their scholastic genius did 
not want to confine itself to explaining the Roman law; they 
desired to deduce legal principles from general premises. In 
science and philosophy the schoolman refuses to draw neces- 
sary (inductive) conclusions from observation and experience. 
X, a human being, must die, not because A, B, C, D, human 
beings, have died but because “ (1) all men must die and (2) 
X isa man.” We now know that the deductive method does 
not enrich our knowledge. The sentence that X must die be- 
cause he is a human being and all human beings must die does 
not answer any inquiry into the correctness of the premise 
that all humans are mortal. It is the inductive method that 
adds to our perception of the world. If I say, in all known 
instances men have died, ergo men must die, I have—not with- 
out taking a chance of being mistaken—added something to 
“my knowledge. In other words, the inductive method but 


103 Grabmann, Die Geschichte der scholastischen Methode (2 vols., 1909, 
1911) throughout; Sohm-Mitteis-Wenger, tbid., 147; “Scholasticism” in 13 
Catholic Encyclopedia, 550 f. 


104 Sohm-Mitteis-Wenger, zbid., 148. 
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infers general laws from particular occurrences, whereas the 
deductive method assumes the validity of the major premise, 
but does not answer how we have arrived at it.’ It was 
thought, from the time of Aristotle and the Pythagoreans 
until the end of ancient thinking and from the scholastics 
till the rise of modern science in the 17th century that we 
know general premises by intuition or divine revelation.*® 
Undeniably the scholastic school represented great progress. 
“To a generation knowing only sensual-concrete observations 
the scholastic school revealed for the first time the force of 
reason, which creates the true world. It gave scientific ex- 
pression to man’s indestructible demand for subjection of the 
blind mass of the factual to an all-governing reason.” *°* 
Law cannot be deduced from facts. The legal norm is the 
world of the “ ought,” not of the “is”. Yet its “laws” or 
“main principles ” can be arrived at in analogy to arriving at 
the laws of nature. If I say, “ mailing of an acceptance of an 
offer is equivalent to accepting the offer; X has mailed a letter 
of acceptance to Y; ergo, he has at the moment of mailing 
accepted Y’s letter’, then I have used the deductive method. 
If I arrive at the same conclusion by citing many examples in 
which offerees have been held to have accepted an offer by 
mailing a letter of acceptance, then my mind worked in- 
ductively. The deductive method is, so to speak, more 
autocratic than the inductive, for in the realm of law, too, 
the premise must be authoritatively assumed. It is there 
and valid without further question. One might argue that 
mere intuition, or divine revelation outside some fields of the 
church law, can hardly lead to legal premises in the manner it 
105 Russell, How to Become a Logician (1942) is a short and clear treatise 
on the subject of induction and deduction. A fine judicial analysis of the 


inductive method can be found in Heaven v. Pender, 11 Q.B. 503 (Ct. of App 
1883). " 


pt This was not quite the view of Aristotle, who himself was a great natural 
scientist. 


107 Sohm-Mitteis-Wenger, zbid., 147. 
108 Hans Kelsen, General Theory of Law and State (1945), 35, 37, 45-47, ete. 
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wrought the establishment of scientific-and philosophical as- 
sumptions. Yet it happened. Roman law was not only con- 
sidered lex et ratio,’°® raison écrite as the French called it, it 
was, indeed, ius naturale. And natural law, in turn, is the lex 
aeterna quae ipsa ratio gubernationis rerum in Deo sicut in 
principe universitatis existens, the divine law from which all 
positive law must be derived, omnis lex a lege aeterna deri- 
vatur, as 8S. Thomas Aquinas formulated it."° As medieval 
naturalists, though subconsciously, arrived at what they re- 
garded as intuitively or divinely inspired premises, or general 
laws, actually through induction, namely, empiric observation 
from instance to instance, thus did the Commentators arrive 
at general formulations ** sometimes, without admitting it, by 
induction from detailed provisions, sometimes directly from 
the over-all pronouncements of law in the Corpus Juris. 

The treatment of Roman law, edited by the medieval 
scholar, as one God-sent, divinely-inspired body of law was pos- 
sible to the utmost degree in the country that had no historic 
connection with Roman law, where the writings and the laws 
of the Romans had never been in force: Germany. Unin- 
hibited by historic considerations that might have frowned 
upon this or that glossa*** as not founded upon the law—the 
real Roman law—Germany broke with its own customary and 
statutory laws and received “ Roman law ”’, that is, in reality 
the commentaries of Bartolus and his disciple, Baldus. Not 
the Corpus Juris as such was received, but a modernized and 
italianized usus modernus Pandectarum. And it became law 
that only the portions of the Corpus Juris commented on by 
the Glossators and Postglossators were considered adopted in 


109 Odofredus. 
110 Grabman, “ Das Naturrecht der Scholastik von Gratian bis Thomas von 
“Aquin ”—16 Archiv fuer Rechts- und Wirtschaftsphilosophie (1922), 12; 
Savigny, 5 Geschichte des roemischen Rechts in Mittelalter (2d ed., 1834), 642. 


111 The greatest in this regard was Bartolus, whose commentaries may be 
regarded as the foundation of the civil law. See below, after note 112. 


112In the broader sense, including the writings of the Commentators. See 
below, note 113. 
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the Holy Roman Empire."* The rules of the Italian school 
of law were adhered to in Germany until the time of the codifi- 
cations at the end of the 18th and in the 19th century and 
Savigny’s historic school, despite the fact that scholars in 
France 2“* and Holland attempted to revert to the historic 
approach. 

Jurists of Germany and the other countries of the modern 
Roman law continued to build where the Glossators and Com- 
mentators had begun. Long after it had been recognized 
everywhere that neither Roman law as such nor “ modern 
Pandect law ” is identical with natural or indeed divine law 
more than any system of law, Continental jurists have in- 
dulged in the scholastic method of deducing from abstract, 
general, fact-stripped, theoretical legal statements. It is still 
their method today.*” 

The codifications have at last furnished a rational basis for 
the assumption of general legal premises, in that they them- 
selves are the premises to further deductions. Their validity 
is based on the sovereign will of the legislator and need not be 
questioned or metaphysically rationalized. 


Consequently, the civilian is trained to focus his interest on 
sharp, tightly knitted definitions of legal institutions and 
principles rather than the application of the law in the individ- 
ual case. His law is “university made” 1!® and abstract. 
Cases are argued by starting with the general rule of the law 
as interpreted by la doctrine and jurisprudence permanente 


113 Quidquid non agnoscit glossa nec agnoscit curia. As to the origin of this 
rule of customary law, see Landsberg, Ueber die Entstehung der Regel: Quid- 
' quid non agnoscit glossa (1880). 


114 Notably Cujas and Doneau. 


115 Buckland-MeNair, ibid., IX-XII, emphasize the close affinity in view of 
the common method of reasoning between the Roman and the modern com- 
mon lawyer, as opposed to the civil lawyer. 


116 Roscoe Pound, The History and System of the Common Law (vol. 1 
The National Law Library, 1939) 23-29, 48. University professors of avert 
standing consequently rank higher both in social position and salary than 
judges of the highest tribunals. 
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and without resorting to decisions whose factual situation may 
be close to that of the case at bar. Thus, if in Austria a client 
of mine had pulled a knife from his pocket in order to attack 
somebody and is accused of attempted homicide, I will cite 
Sec. 8 of the Austrian Criminal Code saying that an attempt is 
a criminal one only when the accused has committed an act 
“that leads to the actual execution of the deed”; and that 
according to the prevailing doctrines (e.g., Art. 2 of the 
French, and Sec. 43 of the German, Penal Code) this is to be 
interpreted as an act which the French call commencement 
d’execution, such as actual pulling the trigger of a shotgun or 
moving a knife toward the victim. This, so I might argue, is 
the theory of Prof. Stooss and has been shared by the Supreme 
Court, which has refuted for many years Lammasch’s opinion 
to the contrary. And the prosecutor would argue that pulling 
a knife out of one’s pocket with the intent to stab is definitely 
a commencement of execution, otherwise the purpose of the 
law punishing the attempt of a crime would be frustrated. 
None of us would spend much time trying to find a case where 
a man has, say, picked up a club in order to hit somebody nor 
would such an undertaking add much weight to our respective 
arguments. The decision of the trial court in my assumed ex- 
ample would probably confine itself, after weighing the evi- 
dence, to saying that in the court’s opinion this is, or is not, 
a criminal attempt. The opinion will be reported nowhere. 
And, on appeal, the Supreme Court might find it sufficient to 
state that this was, or was not, “attempt”; or it may add 
some words, quoting a few authors, to the effect that it ad- 
heres to Stooss’ theory, and does (or does not) think that an 
act like the one at bar could be classified as a mere preparatory 
one.7"? 
The Test Case of Louisiana 

If it is the method of legal reasoning that makes the differ- 

ence between common and civil law, it will be easy to deter- 


117 See, e.g., the amazement of Allen, Law in the Making (1927), 117-120, at 
the fusion of what he thinks to be judicial and extra-judicial doctrine in 
European court decisions, above, note 55. 
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mine the true status of what has often been regarded as a bor- 
der case: the law of Louisiana. 

Historically, there can be no doubt that it was the civil law 
that commenced to rule when law began in Louisiana. The 
French who settled the new territory around and above the 
Delta from 1685 on lived under French law and were under 
the jurisdiction of the agents of the Paris “ Police”.*** In 
1712 the Coutume de Paris was officially promulgated to be 
the source of law for Louisiana.® French law, however, was 
put to an end by Don Alejandro O’Reilly, the Captain General 
of Spain’s newest — and last — acquisition in 1769. He in- 
troduced Spanish domestic and colonial law, chiefly the Codigo 
de las siete partidas and the Recopilacion de las Indias.** 
Spanish law remained in force in Louisana until it was re- 
placed by (a) subsequent individual legislation, such as the 
Louisiana Civil Codes of 1808 7%°° and 1825 or the Code of 
Practice of 1825; (b) over-all legislation decreeing the “ com- 
mon law of England ” to be in force for this or that field of 
law; }*? and (c) through adoption by the courts of a non- 
Louisiana, viz., common, law before and particularly after an 
Act of March 25, 1828, repealed all Spanish law. 

French law having been wiped out by the Spaniards and 
Spanish law by the Louisianians, the only foundation for the 
claim that Louisiana is a civil-law jurisdiction, raised with 
vigor by many native lawyers,’*? could be the Civil Code and 


117a Barbe-Mabois, “ Histoire de la Louisiane” in 20 Recueil général des 
ancrennes lois frangaises, 1686-1715, (1821-1823) 576. 


118 Loc. cit.; Burdick, The Principles of Roman Law (1938), 38-43. 


119 Burdick, zbid., 39; Parker, “ History of the Holograph Testament ’—Tue 
Jurist, IIT (1943), 25 ff., and note 120. 


120 Sec. 2 of the promulgating Act of March 31, 1808. See, however, Hayes 
v. Berwick, 2 Martin 138, 140 (La., 1812); Cottin v. Cottin, 5 Martin 93, 94 
(La., 1817) ; Tucker, p. 45. 


121 #.g., criminal law and procedure (both fields where ancient and modern 
Roman law were at their worst), La. Acts of 1805, ch. 50, p. 416. 


122 See, e.g., the vigorous yet unconvincing reply by Greenburg to G. Ireland, 
“Louisiana’s Legal System Reappraised,” 11 Tul. L. R. (1930), 585, published 
as an appendix to the article on p. 598-601. 
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to some extent the Code of Practice.*. Most passages of the 
present Civil Code of 1870,!24 as amended, are indeed either 
directly adapted from the French civil code or in their diction 
resemble the ways of a civil-law instrument. However, as we 
have seen, it is not the contents that make a law civil law, 
but its spirit. Whether you speak of personal property or, as the 
Louisiana Code,’ of “ movables ” is of small importance com- 
pared with the process of ascertaining the applicable rule of 
law for the individual case. 


Sure enough, Art. 21 of the Louisiana Civil Code would 
seem to give directions as to how this process is to take 
place: *** Where there is no express law the judge shall pro- 
ceed and decide according to “equity”, meaning, that an 
“appeal is to be made to natural law and reason or received 
usages, where positive law is silent.” Precedents are not 
mentioned; “natural law and reason”, whatever that may 
mean, has precedence over “received usages”. And indeed 
in olden days Louisiana law was pretty much reasoned along 
the lines of the civil law. The constitution of 1812 contained 
what has been interpreted as a prohibition to adopt the com- 
mon law.’%* There are no printed reports of court decisions 
prior to 1811.%*8 Cases decided during the earlier part of the 
19th century resort to civil and Roman law authorities *° and 
the courts held that by the Civil Code only the written law of 


123 Tucker, Source Books of Louisiana Law (revised reprint of four articles 
from 6-8 Tulane L.R., 1932-1934) 25, calls the code a mixture of “French, 
Spanish and Roman civil law elements, together with common law elements”. 


124 An amended and inadequately translated version of the code of 1825. 


125 But not Louisiana lawyers, as far as I could see, at least not in legal 
conversations. 


126 The rather inelegant provision was adopted from the civil codes of 1808 
and 1825, but has no counterpart in the French Civil Code. 


127 Treland, ibid., 587-588. 
128 Tucker, ibid., 64. 


129 Cf, Saul v. His Creditors, 5 Martin N. S. 569 (1827), discussed above at 
note 29. This happened even as late as 1891, In re Bothick, 43 La. Acc. 547, 
where the court based its decision mainly on French commentators. 
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Rome, Spain, or France was abolished but not the doctrine, 
the construction of the law.1% Gradually, however, the 
situation changed. Though the rule of stare decisis has never 
been formally adopted,’ it has been adhered to in Louisana 
as well and with the same exceptions *** and deviations as in 
any jurisdiction of the United States except Puerto Rico.*** 
Eight to nine tenths of reported Louisiana cases cite other 
cases as authorities 1** rather than merely the statute (Civil 
Code) or some commentators. As a matter of amusing 


130 Squl v. His Creditors, above notes 29 and 129 and Reynolds v. Swaine, 
13 La. 193 (1839). 

181 Smith v. Smith, 13 La. 441 (1839) or Griffin v. His Creditors, 6 Rob. 225 
(1843), do not, as Ireland believes, constitute an adoption of stare decisis. 
The former holds expressly that it requires “more than one decision . . . to 
settle the jurisprudence on any point of law.” The latter, though, no doubt a 
step on the road toward case law, states that the “rule of stare decisis is en- 
titled to great weight,” however, only “when there has been . . . a series of 
adjudications all to the same effect.” 

132 For which see Green, “ The Development of the Doctrine of Stare De- 
cisis”, 40 Illinois L. R. (1946), 308. 


183 Which may be classified as a true civil-law country, ef. Burdick, ibid., 52. 


1384 A good example is Smith v. Lewis, 14 So. 221 (1891). Art. 356 (2) Civil 
Code provides that a guardian must render an annual account and that the 
judgment “homologating ” the account shall be prima facte evidence—surely 
an expression alien to civil lawyers!—of the correctness of the account. The 
court answered in the negative the question whether this rule applied to the 
tutor’s final account, too. Instead of just saying no and citing the Code text, 
which expressly mentions only the several annual accounts, and, maybe, quot- 
ing a sentence or two from the legal history of the provision, the court quotes 
no less than seven cases and cites several more (none completely to the point), 
but nowhere the Code except indirectly through one of the quotations. And in 
Le Blanc v. City of New Orleans, 70 So. 212 (1915), the court held that though 
the word “ equity ” used in the Civil Code does not mean the English system 
of Equity Law, an injunction lies against an impending prosecution if an inva- 
sion of property rights under an unconstitutional or illegal city ordinance caus- 
ing irreparable injury is threatening. In so holding the court cites numerous 


precedents. It does not attempt to rely on French or other civil-law sources, 
of which there would be plenty. 


185 That would be difficult, indeed, for there is no comprehensive compen- 
dium on Louisiana “civil” law. A civil-law jurisdiction without commen- 
taries on the law is a contradictio in re that in itself suffices to refute the idea 
that the State of Louisiana be anything but a common-law country upon 
which the civil law has had some historic influence. 
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fact, the very decision which so ably sets forth the characteris- 
tics of the civil law °° has been cited as a precedent on count- 
less occasions.'87 Louisiana cases are reported, indexed and 
referred to in the leading American reporters and citators, 
just as cases from any other jurisdiction. And the modern 
Louisiana Reports—published and indexed according to the 
common-law method by the West Publishing Company—have 
a list of “ Cases Cited ” in each volume. 


In harmony with the omnipresence of the case law is the 
complete absence of legal writings, ie., textbooks or commen- 
taries of the Louisiana Civil Code.1** 


We have tried to establish the idea that not the contents 
of a legal system but the juristic method of its interpretation 
is determinative of the question whether it is civil or common 
law. Yet it is pertinent to add that also from the point of 
view of examining the elements of the norms it can hardly be 
denied that Louisiana is in most respects a common-law 
state.°° Had there been a real school of civil law with law- 


136 Saul v. His Creditors, above note 29. 
137 More than 50 times, according to Shepherd’s Louisiana Citator. 


188 Above, note 135. The Lectures on the Civil Code by Saunders (1925) 
cannot be, and have never been, considered a scholarly treatise on Louisiana 
private law. Cf. Tucker, zbid., 19: “ There has been no Louisiana doctrine to 
influence the development of our civil law.” 


139 Treland, zbid., throughout; Parsons v. Bedford, 3 Pet. 432 (U.S., 1830). 
According to statute, criminal law, and procedure and according to cases, the 
law of evidence (Planters’ Bank v. George, 6 Mart. 670, 673 [1819]; Dranguet 
v. Prudhomme, 3 La. 83, 86 [1831] was taken from the common law, because 
the common law was thought to be more desirable than the law of reactionary 
Spain which then still employed the torture as a means of punishment and of 
obtaining evidence—Commercial law is common law, Barry v. Louisiana Lafe 
Insurance Co., 12 Martin 493, 501 (1822), including the law of corporations, 
admiralty, insurance, negotiable instruments (Uniform Act), chattel mortgages 
(Uniform Act), etc., and thus Louisiana has no merchants’ or firm register.— 
Most significant, the contents of the Civil Code itself have been diluted by 
common-law elements. The Civil-Code law of torts has, for some mysterious 
reasons, been considered “ insufficient ”—although the corresponding provisions 
of the French Civil Code have sufficed so far for all France—and the common 
law was adopted in fact and language, including such doctrines (unknown to 
the civil-law countries) as contributory negligence, the last clear chance, res 
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yers adequately trained in modern and ancient Roman law, the 
situation might have developed differently. 


Pro Futuro 


An approximation of one system toward the other can be 
observed. On the one hand, the reliance on jurisprudence 
and hence to a certain extent the reliance on previous decisions 
is visibly growing in civil-law countries. Over there, too, 
clients are human beings and not always interested in a lofty, 
professional statement of the “correct ” construction of the 
law but in how a case will be decided in the courts. Conse- 
quently, there is an increasing tendency to report more and 
more cases, including even those from the intermediate 
tribunals. On the other hand, common-law countries show a 
definite trend toward codification of the law,**® as has been 
done by the numerous Uniform Acts, or the Federal and state 
rules and codes of civil and criminal procedure. Where codi- 
fication cannot, for the time being, be achieved, the Restate- 
ments work toward molding the respective body of the law 
into forms of general rules that have an advantage over the 
European codes which go into greater details. The doctrine 
is gaining in importance. American courts, including the 
Supreme Court, do not hesitate to quote legal treatises in sup- 
port of their holdings. The day may not be far off when 
the difference between the two systems of law will be but 
insignificant. 


ipsa loquitur, assumption of risk, or fellow servant—The courses on “ civil 
law ”, i.e., the elements of the Civil Code, offered in the three Louisiana Law 
schools amount to but one fourth of the entire curriculum and treat the mat- 
ter pretty much in a common-law fashion. 


140 Despite such occasional, rather shallow, remarks as that in Teller, A 
Labor Policy for America; a National Labor Code (1945) 29-30, holding that 
we are “heavily indebted to the common law for its suspicion of undue theo- 
rizing and philosophical speculation and its reliance, instead, upon case law 
as the basis for thinking. Students of common law jurisprudence have often 
recoiled with distaste from the meditation, such as Kantian analysis, found in 
some foreign law systems, like the Civil law. We prefer to think, with Justice 
Holmes, that the life of our law has not been logic but rather experience, and 
hence prefer pragmatic judgments to cosmic findings.”—I only wish the author 
could have enlightened us in what system of law he found “the meditation, 
such as the Kantian analysis.” See also Justice Cardozo in Hynes v. New 
York Central Railroad Co., 231 N. Y. 229 (1921), on general rules. 


Cases and Studies 


PARISH ASSISTANTS AND THE PRENUPTIAL 
INVESTIGATION 


The 1941 Instruction of the Sacred Congregation of the Sacraments (4, a) 
points out that the responsibility for making the prenuptial investigation 
regarding free status is a grave one for the pastor, even if he is morally certain 
that there is no obstacle to the valid and licit celebration of the marriage, and 
then indicates that the examination must be made by the pastor in person, 
unless there is some reasonable excuse. Now, if curates have by diocesan 
statute received a universal delegation for assistance at all marriages to be 
contracted in the parishes of their appointment, may it be assumed that they 
are thereby given equal rights with the pastor regarding the prenuptial in- 
vestigation of the parties at whose marriage they can assist? 

GENEROSUS 


Can. 1020, §1. Parochus cui ius est assistendi matrimonio, opportuno antea 
tempore, diligenter investiget num matrimonia contrahendo aliquid obstet. 


Can, 476, §6. Eius [vicarii cooperatoris] iura et obligationes ex statutis 
diocesanis, ex litteris Ordinarii et ex ipsius parochi commissione desumantur; 
sed, nisi aliud expresse caveatur, ipse debet ratione officii parochi vicem 
supplere eumque adiuvare in universo paroeciali ministerio, excepta applica- 
tione Missae pro populo. 

Can. 476, §7. Subest parocho, qui eum paterne instruat ac dirigat in cura 
animarum, ei invigilet et saltem quotannis ad Ordinarium de eodem referat. 


Can. 200, §1. Potestas iurisdictionis ordinaria et ad universitatem nego- 
tiorum delegata, late interpretanda est; alia quaelibet stricte; cui tamen 
delegata potestas est, ea quoque intelliguntur concessa, sine quibus eadem 
exerceri non posset. 


One could perhaps think that the ruling of canon 200, § 1, as here 
reproduced, implies also a right for the exercise of such intermediate 
acts as the prenuptial investigation with reference to all the poten- 
tial cases of assistance at marriage, for which assistance the curate 
or parish assistant holds a general delegation. It is true, of course, 
that the possession of such a grant of general delegation connotes 
a potestas ad universitatem negotiorum delegata. But it remains 
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to see whether the prenuptial investigation can at the same time 
be regarded as identifiable with ea sine quibus eadem [potestas dele- 
gata ad assistendum matrimontis] exercert non posset. 


Authors uniformly agree that the power to absolve from reserved 
censures is implicitly imparted along with the faculty which by way 
of delegation someone may have received for the granting of a dis- 
pensation or for the bestowing of some ecclesiastical favor, if these 
latter acts cannot either validly or also licitly be exercised until the 
censure has been absolved. When the delegated faculty is granted 
by the delegating authority it is evident that the latter desires the 
grantee to have the full power which is needed for the valid and 
licit granting of the dispensation or bestowing of the favor. For, 
unless the grantee personally enjoyed such power, the grant of the 
faculty to him could on repeated occasions remain nothing more 
than an inefficacious concession, so that the very need of recourse, 
which the delegating authority sought to obviate and relieve, would 
nevertheless claim continued attention. 

Similar situations can readily be conceived under other circum- 
stances than the ones already indicated. But it will be noted that 
the implied competence over matters intermediate to the end to be 
achieved is something which must rest with the grantee himself, if 
his faculty of granting the dispensation, or of conferring the ecclesi- 
astical favor, is not to remain nugatory and inefficacious in the 
situation with which he is actually confronted. 

The universal delegation of a curate to assist at marriages within 
the parish of his appointment cannot reasonably be regarded in the 
same light. His competence to assist at mariages is not rendered 
nugatory or inefficacious through the simple fact that he has not 
equal competence and right to undertake the prenuptial investiga- 
tion. For this task is by law placed within the competence of the 
pastor, who can readily in pursuance of his pastoral duty make the 
prenuptial investigation, and thus pave the way for the valid exer- 
cise, and with the presence of his approval also for the licit exercise, 
of the curate’s assistance at any marriage to be celebrated in the 
parish. 

The entire section which in the Code of Canon Law (canons 1019- 
1034) legislates regarding the prenuptial investigation indicates, and 
very unmistakably so, that the matter of the prenuptial investiga- 
tion rests primarily, though not exclusively in any absolute manner, 
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within the competence of the pastor, not only as his prerogative and 
right, but also as his obligation and duty. Accordingly, though the 
parish be of such size that a number of assistants or curates is 
needed, the pastor can rightfully reserve to himself the making of 
the prenuptial investigation. Yet it also appears quite reasonable 
that he can let his curates share this responsibility with him, not 
only when the fulfillment of this pastoral task would make too 
heavy a demand on the time to be employed by him in other paro- 
chial duties and projects, but also inasmuch as a proportionate shar- 
ing of this responsibility serves the purpose of the pastor’s fulfill- 
ment of his further obligation in the matter of properly training 
and directing his curates in the pastoral science of the care of souls. 


One could think of two extremes on the side of the pastor: the one 
in which through a misguided conception of his own pastoral duty 
he would absolutely reserve all cases of prenuptial investigation to 
himself, so that the door would be closed to any and all beneficial 
training and experience on the part of his curates; the other in 
which through a lax interpretation of his right to call upon his 
curates he would regularly depute them for handling whatever cases 
of prenuptial investigation are brought to his attention, so that he 
would practically forego all personal exercise of his pastoral duty 
in these matters. A golden mean should be sought. While the 
pastor will not overlook the fact that the making of the prenuptial 
investigation is a pastoial task which looks to him for its fulfillment, 
unless there is some reasonable excuse, he will also attend to the law 
which looks to him as the one who must impart a pastoral training 
to his curates, which training postulates that the curates may profit 
not only by indoctrination but also by practice. Hence one should 
not argue that some reasonable cause or excuse as arising through 
some other factor must always be present before the pastor can feel 
entitled to depute his curates for the making of the prenuptial inves- 
tigation. The reasonable cause or excuse may be verified through 
the very act of deputation which seeks to let the curates gain all 
needed and useful training and experience by way of actual prac- 
tice. 

Two pastoral duties are to be considered: the duty of personally 
making the investigation, and the duty of imparting pastoral train- 
ing to those who are associated with him in the care of souls. The 
fulfillment of either of these duties must not stand in the way of 
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compliance with the other. Each of these two duties has inherent 
in it its own proportiontae gravity, not as an absolute factor, but 
as a relative consideration. Consequently, in view of the correla- 
tive elements involved in the two duties, each of them will be best 
fulfilled when at the same time the fulfillment of the one contributes 
at least indirectly to the requisite fulfillment of the other. 


PAROCHIAL VICARS AND THE FACULTY TO 
CONFER CONFIRMATION 


Given all the conditions which are postulated for the use of the apostolic 
faculty to confer the sacrament of confirmation, does the recent decree of 
the Sacred Congregation of the Sacraments (September 14, 1946) make it 
possible for a parochial substitute vicar to confer this sacrament? Does this 
decree under the same conditions make it allowable for a parochial adjutant 
vicar (adiutor) to do so “si in omnibus suppleat parochi vicem”? Does the 
decree extend the same faculty to a parochial assistant vicar (cooperator) 
when in the absence of any specification of his rights and obligations through 
diocesan statute or any other particular regulation he is to be regarded as 
integrating the office of the pastor by means of a help given in the entire 
parochial ministry? 

ANHELANS 


S. C. de Sacramentis, decr. (de confirmatione administranda iis, qui ex 
gravi morbo in mortis periculo sunt constituti), 14 sept. 196—AAS, XX XVIII 
(1946), 349 ss.: “Ut ... prospiciatur .. . spirituali conditioni tot infantium, 
puerorumque atque adultorum fidelium, qui ob gravem morbum in vitae 
discrimen adducantur, et certo certius mortem oppetant, quin sacro chrismate 
linantur, si observantia iuris communis quoad ordinarium ministrum adamus- 
sim urgeatur; necessarium visum est huic S. Congregationi remedium aliquod 
exquirere ac suppeditare hac gravissima de causa, ut tam notabili fidelium 
numero offeratur occasio Confirmationis suscipiendae. 

“Sacra vero haec Congregatio, ad trutinam revocatis . . . omnibus docu- 


mentis et actis antea super disciplinam Confirmationis comparatis, totam 
rem sedulo examini subiecit... 


“Sacra Congregatio de Disciplina Sacramentorum quae infra recensentur 
statuenda decrevit: 


1. Ex generali Apostolicae Sedis indulto, tamquam ministris extraordinariis 
(can. 782, §2) facultas tribuitur conferendi sacramentum Confirmationis, in 
casibus tantum et sub conditionibus infra enumeratis, sequentibus presbyteris, 
iisdemque dumtaxat: a) parochis proprio territorio gaudentibus, exclusis 
igitur personalibus vel familiaribus, nisi et ipsi proprio, licet cumulativo, 
fruantur territorio; b) vicariis, de quibus in canone 471, atque vicariis 
oeconomis; c) sacerdotibus, quibus exclusive et stabiliter commissa sit in 
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certo territorio et cum determinata ecclesia Plena animarum cura cum 
omnibus parochorum iuribus et officiis.1 

Can. 451, §1. Parochus est sacerdos vel persona moralis cui paroecia collata 
est in titulum cum cura animarum sub Ordinarii loci auctoritate exercenda. 

§2. Parochis aequiparantur cum omnibus iuribus et obligationibus paroe- 
cialibus et parochorum nomine in iure veniunt: 

1°. Quasi-parochi, qui quasi-paroecias regunt, de quibus in can. 216, §3;, 

2°. Vicarii paroeciales, si plena potestate paroeciali sint praediti. 

Can. 216, §1—Territorium cuiuslibet dioecesis dividatur in distinctas partes 
territoriales; unicuique autem parti sua peculiaris ecclesia cum populo deter- 
minato est assignanda, suusque peculiaris rector, tamquam proprius eiusdem 
pastor, est praeficiendus pro necessaria animarum cura. 

§2. Pari modo vicariatus apostolicus et praefectura apostolica, ubi com- 
mode fieri possit, dividantur. 

§3. Partes dioecesis de quibus in §1, sunt paroeciae; partes vicariatus 
apostolici ac praefecturae apostolicae, si peculiaris rector eisdem fuerit as- 
signatus, appellantur quasi-paroeciae. 


The answer for the three questions raised cannot abstract from 
a consideration which here appears fundamental. One must de- 
cide whether the faculty in question was given as a personal faculty, 
though the persons remain to be identified through their pertinence 
to a certain class, or whether it was granted as a class faculty, which 
correspondingly comprises not only all persons who in law specifi- 
cally fall under that class, but also all persons who in law ge- 
nerically are put on an equal basis with the specifically classified 
persons. 

Thus, canon 451, § 1, in conjunction with canon 216, § 1, offers a 
definition of who is specifically to be regarded as a pastor. But, 
canon 451, § 2, 1°-2°, in conjunction with canon 216, § 2, offers a 
description of who can generically be regarded in law as on an equal 
basis with pastors who are such in the strict sense of the definition. 
If the faculty be a personal faculty for priests who are pastors, then 
one may count among them simply such priests in whom the defini- 
tion of a pastor is verified according to the wording of canon 451, 
§1. If the faculty were a class faculty for all priests who in law 
are generically equalized with pastors, then one would have to num- 
ber among the designated class all priests in whom the description 
given in canon 451, § 2, 1°-2°, finds verification. 

The foregoing statement simply considers the faculty inasfar as 
it is given to pastors. It abstracts from any and all additionally 


1 Elsewhere in the present issue of Tue Jurist, pp. 211-215, the full text of 
the decree appears. The foregoing excerpts were produced here for the sake 
of immediate and handy reference. 
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specified priests as mentioned in the decree. But when one deals 
with parochial vicars who are either substitutes, or adjutants, or 
assistants, it is from their precise juridical relationship to the 
canonical pastor, that is, from their juridical status as compared 
with the pastor’s, that one must judge whether they are to be ac- 
corded equal competence with him. Now, whenever equal compe- 
tence with the pastor’s is accorded to them, as reflected in canon 474 
for the substitute, in canon 475, § 2, for the adjutant, and in canon 
476, § 6, in possible connection with canon 1412, 1°, for the assist- 
ant, then that measure of competence comes to them, not for the 
reason that they are priests who are pastors, but for the reason that 
they are priests whose juridical status has by law become equalized 
with the pastoral status. Thus one notes that they do not belong 
to the personal group of pastors, but simply to the generic classifica- 
tion which puts them on a basis comparable with that of pastors. 
If, then, they do not belong to that group of persons who are specif- 
ically designated as pastors, they likewise do not fall within the 
classification of those who as pastors enjoy a proper territory, exclu- 
sive of personal and family pastors, unless these also enjoy a proper 
territory, even though it be of a cumulative character. 

If substitute, adjutant and assistant vicars are thus excluded from 
the enumeration contained under 1, a, of the decree, then it is not 
likely that one could expect them to be included under the remain- 
ing enumerations as given in 1, b and ¢, of the decree. One would 
rather have to look for a separate enumeration which undertook 
specifically to include them by name. 1, b, of the decree refers to 
vicars who rule over parishes whose pastoral title is vested in some 
religious house, or in some collegiate or capitular body, or in some 
other juridic moral personality in the Church, and to vicars who 
during the vacancy of parishes have been specifically appointed as 
administrators of their pastoral needs. Here evidently the substi- 
tute, adjutant and assistant vicars remain excluded from the enu- 
meration for the simple reason that through the explicit enumeration 
of the others these have just as explicitly been left unincluded. 
1, c, of the decree presents a structure which runs parallel to that 
of 1,a. For a parallel reason substitutes, adjutants and assistants 
cannot be regarded as falling within the classification of the priests 
enumerated in 1, ec. 

In the light of the foregoing one may well argue thus: If the 
Sacred Congregation had intended to extend the faculty of con- 
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firming to all priests who in law are put on a like juridical basis 
with pastors, it could very simply have stated that the faculty was 
granted to pastors and also to all priests who according to canon 451, 
§ 2, 1°-2°, are invested with the same rights and duties as pastors. 
It would thus have included substitutes, and also adjutants in the 
event that the latter supplied in full for an ailing or incapacitated 
pastor, among the persons enjoying the extraordinary faculty. If 
the Congregation chose not to do so, its action seems best explained 
in the fact that it wanted to exclude certain classes of priests, who 
accordingly were to be considered as not enjoying the faculty. 
This exclusion was effected through the positive enumeration of the 
others, among whom substitutes and adjutants were left unmen- 
tioned. 


Regarding the exclusion of parochial assistant vicars the matter 
seems even clearer. In all ordinary cases they are not endowed 
with full parochial power, and hence could not come under the 
classification of canon 451, §2,2°. But, in the extraordinary cases 
in which they are endowed with such power, that status results 
rather from the fact that some parochial vicarage with its filial 
church possesses its own separate territory, and thus is constituted 
as separated from and independent of the mother church in favor of 
a permanently assigned vicar.2 Inasmuch as such a vicar, if he 
enjoys full parochial power, is held to the application of the Missa 
pro populo,® it becomes evident that he properly falls under the 
classification enumerated in 1, c, of the decree, and hence for that 
reason enjoys the faculty of conferring confirmation in his district, 
similarly as the canonical pastor can confer this sacrament in his 
proper parochial territory.* 


In view of the arguments here presented one can readily under- 
stand why Canon E. J. Mahoney, though he does not doubt that in 
the course of time competence will be extended to include also other 


2Cf. S. C. C., Principis Albertinen. et Saskatoonen., 5 mart. 1932—AAS, 
XXV (1933), 436-438. 


3 Loc. cit. 


4In “Notes on Canon Law ’—Theological Studies, VIII (1947), 121, Father 
Adam C. Ellis, 8J., writes: “The third class of priests mentioned in the 
decree includes all perpetual curacies, vicariate and succursal churches whose 
rectors enjoy the full and independent care of souls, but lack the title of 
pastor. Few such will be found in the United States.” 
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priests who are not mentioned in the decree, places among these 
“ other priests” the canonically appointed vicarius substitutus of 
canon 474.5 Similarly one can easily see why Father Adam C. 
Ellis, 8.J., stated the case as follows: “ All other vicars [i.e., other 
than those mentioned in canons 471 and 472],® such as those men- 
tioned in canons 474-476 do not [enjoy the faculty]; hence sub- 
stitute vicars, coadjutor vicars, and regular assistants (vicari 
cooperatores) do not enjoy this faculty.” 7 

Perhaps, since it was the avowed purpose of His Holiness “ to 
provide for the spiritual welfare of a considerable portion of the 
faithful who in present circumstances would die without confirma- 
tion,” ® there could arise the alluring thought that after all, if the 
proclaimed purpose of the decree is to be fully achieved, one should 
be ready to admit that the interim vicar in a vacant parish, the 
substitute vicar in the pastor’s absence, and the adjutant vicar in 
the face of the ailing pastor’s total incapacity for the pastoration of 
souls, enjoy the extraordinary faculty imparted through the decree. 
But it is to be remembered that the Sacred Congregation made its 
enumeration of the priests who became privileged with the faculty 
contingent upon the introductory statement, which plainly indicates 
that the faculty was accorded to those priests whom it enumerates, 
but to them alone, all others being excluded. Accordingly one must 
consider the faculty as a personal non-communicable faculty, the 
possession of which rests exclusively with those priests whom the 


5“ The Extraordinary Minister of Confirmation”—The Clergy Review, 
XXVII (1947), 88. 


6In all likelihood Father Ellis wanted to refer to canon 473, for it is in 
this latter canon that the vicarius oeconomus receives direct mention together 
with juridical consideration properly applicable to him and his pastoral status. 
The earlier canon (472) indeed makes mention of the vicarius oeconomus, but 
only with reference to the manner of his appointment, and in connection 
with the particular provision that is to be made for the parish during the 
interim between the pastor’s death and the administrator’s accession in office. 

The writer believes that with him Father Ellis would disclaim the enjoy- 
ment of the extraordinary faculty for conferring confirmation on the part of 
the interim vicar who rules over the parish until the properly appointed 
administrator has supplanted him. 


* Theological Studies, VIII (1947), 121. 


8The writer here employs the English wording as given by Father Ellis, 
tbid., p. 119. 
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Sacred Congregation has singled out by means of its restrictive 
enumeration. 

Desirable as it may appear, namely, that all priests who in any 
way in their own person are responsible for the care of souls directly 
committed to them, even though the commission be of a very tem- 
porary duration, yet it appears incontestably essential that a posi- 
tivé and specific extension of the faculty must be unmistakably 
indicated by the competent authority, that is, by the Sacred Congre- 
gation itself, before the interim vicar cr the substitute and adjutant 
vicars can allowably, or even validly, account themselves as enjoy- 
ing the newly granted extraordinary faculty of conferring the sacra- 
ment of confirmation. The same conclusion applies a fortiori in the 
case of parochial assistant vicars, for these exercise the care of souls 
in due subordination and subjection to the pastor’s guidance and 
direction. 

CLEMENT V. BasTNAGEL 

Tue CatHoric UNIVERSITY oF AMERICA 


- EXTRADIOCESAN PREACHERS 


On the occasion of Forty Hours Devotion it is customary to invite the 
neighboring pastors and their assistants to participate in the functions. Some 
of these priests come from parishes situated across the line in the neighboring 
diocese. Is it permissible for the pastor of the parish where the Devotion 
is being observed to invite one of the priests from the neighboring diocese 
who is present for the closing to preach on that occasion? 

PaRocHuUS 


Canon 1341 provides that extradiocesan priests, whether secular 
or religious, are not to be invited to preach unless permission has 
first been obtained from the Ordinary of the place where the sermon 
is to be given. It further provides that the Ordinary in question is 
not to grant the permission unless he knows of their fitness, either 
by getting good testimonials as to the doctrine, piety and morals of 
the proposed preacher from the Ordinary of that preacher, or from 
some other source of knowledge. In case recourse is had to the 
Ordinary of the proposed preacher, he is bound to answer truthfully 
and his obligation in conscience on this point is serious. (§1). 

The pastor is to ask for the permission, if there is question of a 
sermon to be delivered in a parish church or in a church sub- 
ject to a parish church, e.g., a mission. If the church where the 
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sermon is to be delivered is not subject to the authority of some 
pastor, the permission is to be obtained by the rector thereof. In 
any case, the permission is to be sought in plenty of time for the 
Ordinary to be able to get the necessary information before granting 
faculties to preach. (§ 2). 


In the “ Norms for Sacred Preaching ” promulgated by the Sacred 
Consistorial Congregation on June 28, 1917 with the approval of the 
Holy Father, it is pointed out (n. 7) that the request for permission 
for a preacher should generally be made to the Ordinary not less 
than two months before the time for the sermon to be given. This 
follows the decisions of the Sacred Congregation of the Council,? 
but the “ Norms ” expressly state that the Ordinary has the right to 
fix another time, even a shorter one, according to the nature and 
importance of the preaching and the character of the preacher, i.e., 
diocesan or extradiocesan, for the presentation of requests for such 
permission. It is to be expected that more time should be allowed 
for investigation of the fitness and approval of the person of an 
extradiocesan preacher than for that of one from the diocese. In 
the latter case there is more reason for presuming that the man’s 
qualities are known to the Ordinary, than in the former. 


The “ Norms ” further provide (n. 8) that the Ordinary has power 
to impose penalties in his discretion, including suspension from 
sacred functions, on anyone who disregards the obligation to ask 
permission and without such permission invites any priest to preach. 
The same penalties may also be inflicted upon any priest who being 
so invited, shall knowingly accept the invitation and preach without 
permission. 


The permission in question, when the preacher proposed is from 
outside the diocese, is to be given in writing and is to designate the 
place and the kind of preaching for which it is granted. (n. 9). 

The “ Norms” also state that the Ordinary is bound by a grave 
obligation in conscience not to grant permission to preach to any- 
one unless he is first satisfied of the proposed preacher’s piety, learn- 
ing, and fitness. They also provide for the obtaining of informa- 
tion from the Ordinary of the proposed preacher who is a metaber 
of another diocese or of some Order or Congregation (n. 10), and 


1 AAS, IX (1917), 328. 
2S.CC., Theatinen., 19 apr. 1728 and 30 apr. 1729. 


CASES AND STUDIES 181 


they mention the obligation upon this latter Ordinary to answer 
truthfully. (n. 11). 

The Ordinary of a diocese, therefore, may use the ordinary means 
for determining the fitness of candidates for the preacher’s office, 
i.e., an examination oral and written, followed by an even more 
careful consideration whether as regards piety, purity of life, and 
reputation, the candidate is worthy to preach the word of God, such 
as he would use for men from his own diocese in deciding whether 
to grant the permission. (n. 14). 

In particular cases, and by way of exception, the Ordinary may 
permit a priest to preach without such an examination, provided the 
candidate’s fitness is certain from other sources. (n. 16). In the 
case of extradiocesan preachers, as to whom the local Ordinary has 
received testimonials of fitness from their own Ordinaries, who have 
presumably put them through the examination aforesaid, or at least 
have satisfied themselves of the fitness of their men, the Ordinary of 
the place where the Devotion is being observed will not have to 
examine the proposed preacher. 

With regard to these extradiocesan preachers, it would seem that 
the Ordinary of the place has the same right to allow them to preach 
generally or to restrict them to a particular kind of preaching, 
whether temporarily as a trial and under certain conditions, or per- 
petually, or to deny them the permission to preach, as he has in 
the case of candidates from his own diocese. (n. 15). 

It will, however, be necessary to obtain the permission of the 
Ordinary of the place in the case stated before the priest from the 
neighboring diocese can preach. If the pastor fails to obtain this 
permission both he and the priest whom he invites to preach may 
become liable to penalties as mentioned above. 

Under the usual circumstances it is hardly likely that a case of 
impossibility of recourse would arise, since the pastor has known 
for some time when the Forty Hours Devotion would be observed 
in his parish, and he has usually sent out his invitations some time 

_in advance of the event. He has, furthermore, had plenty of time 
to get an approved preacher, or else to request from his Ordinary 
the permission required by the law. 

A last minute request, therefore, to a visitor from the neighboring 
diocese who happens to be present for the closing can hardly be 

‘justified, unless, of course, the Ordinaries of the province or of the 
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border dioceses of neighboring provinces have worked out some uni- 
form system of approval of preachers for the whole province or 
between the provinces with lists of approved preachers filed in all 
of the Chanceries involved. In that case, however, the difficulty 
contemplated in the present question would not arise, for all the men 
present would be “ approved preachers ” in the diocese if they were 
approved at home, and any one of them could then be asked to 
preach. 
THomas OwnN MartTIN 
Tue CatTHotic UNIVERSITY OF AMERICA 


LOSS OF ARM AS IRREGULARITY 


As a result of the recent automobile accident I have lost my right arm. 
However, I am able to use the artificial arm quite deftly. I am therefore 
seeking permission to celebrate Mass, using the left hand for all the bene- 
dictions and for the elevation. I desire also permission to use the left hand 
for sacramental absolution and for the conferring of extreme unction. I think 
there is no objection to pouring the water at baptism with the artificial hand. 
In administering Holy Communion I shall need to use the left hand also. 

BRACHIALIS 


Authors hold today that the loss of even the right arm does not 
necessarily make one irregular as to the exercise of orders already 
received, if this exercise does not involve the danger of irreverence.t 

This view seems safe enough in practice as to fundamental irregu- 
larity. On the other hand, the Holy See has not been wont to dis- 
pense from an irregularity resulting from the loss of the right arm 
in order to permit a priest to celebrate Mass, though it has dis- 
pensed when it was a question of the loss of the left arm. The fact 
that now artificial arms can come to serve all the purposes of a 
natural arm does not seem to justify the touching of the Sacred Host 
with artificial fingers of the right hand; and if the left hand is to 


1Coronata, De Sacramentis, II (Torino: Marietti, 1945), n. 116; Cappello, 
De Sacramentis, II-II (Augustae-Taurinorum: Marietti, 1932), n. 466; Sipos, 
Enchiridion Iuris Canonici (3. ed., Pécs: ex Typographia “ Haladaés R. A Reedy 
1986), p. 471, note. 

Canon 984. Sunt irregulares ex defectu:...2° Corpore vitiati qui secure 
propter debilitatem, vel decenter propter deformitatem, altaris ministerio 
defungi non valeant. Ad impediendum tamen exercitium ordinis legitime 
recepti, gravior requiritur defectus, neque ob hune defectum prohibentur actus 
qui rite poni possunt;... 
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be used exclusively, there seems to be present sufficient awkwardness 
to cause the people to wonder, not to mention the constant vitiation 
of the rubrics. Moreover, Holy Communion is to be distributed 
with the right hand;? and the same is required implicitly in the 
ministration of Extreme Unction.2 There is no specification of 
which hand is to be used in baptizing or in absolving; therefore, the 
left hand could be used. 


This analysis shows that for all practical purposes in regard to 
the liturgy, the fact that the artificial arm can serve the purposes of 
a natural arm is irrelevant. It simply cannot be used in the place 
of a natural arm in the functions of the liturgy; though the left arm 
and hand, it seems, may be used in place of the right arm in certain 
functions. The latter would be true, even if the priest had no arti- 
ficial arm. The one advantage that the artificial arm possesses is 
that it removes the cause of wonder that would be involved in the 
case of a priest functioning with an empty sleeve. This may suf- 
fice to exclude the fundamental irregularity. There is at least a 
doubt of law (dwbiwm wis) and in virtue of canon 15, in case such 
a doubt exists, there is no irregularity. But since the case should 
be referred to the Sacred Congregation of the Sacraments in regard 
to the celebration of Mass, the ministration of Holy Communion 
and of Extreme Unction, it seems impractical not to request of the 
Sacred Congregation whatever dispensation may be required even 
as to the fundamental irregularity. 


CHANGE OF RELIGIOUS INSTITUTE’S PURPOSE 


The Sisters at whose Mother House I am chaplain, are a community of 
perpetual vows of diocesan right. They were founded for the purpose of 
teaching in the parochial schools of their nationals in this diocese. Since 
then they have been permitted to take over parishes in the adjacent diocese. 
They now have an opportunity to take over a hospital in the adjacent diocese, 
one already in operation under secular control but about bankrupt. They 
pay nothing, but assume all the debts. The bishop of the adjacent diocese 
says that if they do not take it over, they will be asked to leave the schools 
where they are teaching. They feel unable to assume the burden of the 
hospital. Have they the right to refuse? 


_— 


ScutuM 


2Rituale Romanum, tit. IV, c. 2. 


3 Kituale Romanum, tit. V, c. 2. 
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The purpose for which a diocesan institute is founded must be 
communicated to the Sacred Congregation of Religious in order to 
obtain its nihil obstat. Thereafter the purpose cannot be changed 
without the permission of the Sacred Congregation.t Representa- 
tions to this effect should be made to the local Ordinary who wishes 
the sisters to take over the hospital. Moreover, if the liabilities of 
the hospital exceed the assets to the extent of a sum greater than 
thirty thousand francs, the permission of the Sacred Congregation 
of Religious is specifically required. This would be a prerequisite 
to the contract, even if the purpose of the institute was to conduct 
hospitals. Fundamental to the solution of the case, however, is the 
alien nature of hospital work to the purpose of the institute. 

If the local Ordinary should persist in his intention of suppressing 
the houses of the institute in his diocese, should the institute fail to 
acquiesce in his demand, the institute could take recourse to the 
Sacred Congregation. Pending the decision of the latter, the sup- 
pression would be ineffective.” 


PILGRIMAGE HONORARIUM 


I am promoting a pilgrimage and am paid a commission. 

However, if it is not wrong for me to urge my people to visit this shrine, 
if they go on a tour conducted by others, how is it wrong for me to urge 
it on them, when I am the promoter? 

I seriously doubt whether it can be construed as the negotiatio forbidden 
by the canons. Not every honorarium implies a negottatio. Is this 
argument valid? } 


ALACER 


Clerics are of course forbidden to trade.1 Whether or not the 
payment of the honorarium would involve the merchandising which 


1Can. 495, §2. Si ad dioeceses alias eam propagari accidat [institutum 
turts dioecesani], nihil de ipsius legibus mutari liceat, nisi de consensu singu- 
lorum Ordinariorum quorum in dioecesibus aedes habeat, salvis iis quae, ad 
normam can. 492, §1, Sedi Apostolicae fuere subiecta (italics ours). Cf. 
Normae of 1921, §§ 3, 4—AAS, XIII (1921), 313. 


ke Can. 498. ...si [domus religiosa pertineat] ad Congregationem juris 
dioecesani, sola Ordinarii loci auctoritate [supprimi potest], audito Congrega- 
tionis Moderatore, salvo praescripto can. 493, si de unica domo agatur, 
salvoque iure recursus in suspensivo ad Sedem Apostolicam. 


1Can. 142. Prohibentur clerici per se vel per alios negotiationem, aut mer- 
caturam exercere sive in propriam sive in aliorum utilitatem. 
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is forbidden clerics, it is clear that it should not be exacted, and 
this from a decree of the Sacred Congregation of the Council of 
February 11, 1936.2 This decree requires that all appearance of 
profit be removed from the promotion of these pilgrimages and pre- 
scribes that the rates should be kept low to permit the poor to make 
them, the only excess over actual traveling costs permitted is that 
which the expenses of organizing the pilgrimage involves. More- 
over, the promotion of a pilgrimage, the decree states, needs at least 
the approval of the local Ordinary, even when the promoter is a 
religious institute. 


ABSOLUTION AFTER LAPSE OF FACULTIES 


I continued hearing the confessions of the Sisters of the convent for which 
I was duly appointed ordinary confessor for a month after the lapse of my 
appointment. Were my absolutions valid? 
IMMEMOR 


Some chanceries have adopted the policy of appointing all ordi- 
nary confessors for terms that will lapse at the same time. If a sub- 
stitution becomes necessary, the new appointee is named only for 
the unexpired portion of the term of his predecessor. This proce- 
dure gives the chancery complete control over the renewal of the 
appointment without too frequent advertence to the need and 
without the necessity or reliance upon notification by the confessor 
himself or by the superior of the religious house. Under such a 
procedure, a situation such as that described in the present case 
would be obviated. 

Though a special kind of jurisdiction is necessary for the hearing 
of the confessions of women religious as specified in canon 876, 
there is nothing in the Code that removes this special kind of juris- 
diction from the application of canon 209 under which the use of 
jurisdiction under the circumstance of common error is valid. Be- 
sides, the ordinary confessor became for that month an occasional 
confessor acting under canon 522. The latter interpretation does, 
indeed, strain the meaning of canon 522, if one considers the pur- 
pose and the spirit of the law. However, it cannot be said that the 
letter of the law of canon 522 is not verified when an ordinary con- 


2 AAS, XXVIII (1936), 167 sqq. 
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fessor, whose peculiar faculties have lapsed, hears the confessions 
of women religious who come to him in a semi-public oratory and 
absolves'them in virtue of his general diocesan faculties. 

It is true that the religious think he is acting as their ordinary 
confessor, but it is straining credibility to argue that they would 
have refused to seek absolution from him had they known his dele- 
gation as ordinary confessor had expired. Only in the event of such 
a refusal could the delegation of canon 522 conceivably be lacking. 


BLESSING OF CIBORIUM BY RELIGIOUS 


I have been delegated by my abbot to bless sacram supellectilem. It 
happens that the Council of the Knights of Columbus of which I am chaplain 
intends to donate a ciborium to a mission church of the Diocese cared for 
on alternate Sundays by secular priests. The Council has asked me to bless 
this ciborium at a public ceremony. I am doubtful whether my faculties 
from my superior justify me in doing so. 


ELecrus 


The abbot has the faculty of blessing sacred furnishings and of 
delegating this faculty to priest subjects, but only in the case of 
the furnishings of churches or oratories belonging to the institute or 
of a church belonging to nuns (i.e., women religious of solemn vows) 
subject to the institute.t 

The mission church to which the ciborium is about to be donated 
is not a church belonging to the religious institute. Therefore the 
abbot could not give the requisite delegation but the latter should 
be sought from the local Ordinary of the diocese in which the mis- 
sion church is located.” 

However should the priest learn of the necessity of this delegation 
only post factwm, he need not be concerned, since the blessing, 
though unlawful, is valid.* 


| 1 Can. 1304. Benedictionem illius sacrae supellectilis quae ad normam legum 
liturgicarum benedici debet antequam ad usum sibi proprium adhibeatur 
impertire possunt: ....5° Superiores religiosi, et sacerdotes eiusdem religions 
ab ipsis delegati, pro propriis ecclesiis et oratoriis ac pro ecclesia monialium 
sibi subiectarum. 

* Can. 1304. Benedictionem...impertire possunt:...4° Sacerdotes a loci 
Ordinario delegati, intra fines delegationis et iurisdictionis delegantis. 

$ Can, 1147, §3. Benedictio reservata quae a presbytero detur sine neces- 
saria licentia, illicita est, sed valida, nisi in reservatione Sedes Apostolica aliud 
expresserit. Cf. Coronata, Institutiones Iuris Canonici, II De Rebus (2. ed 
Romae: Marietti, 1939), 211; Vermeersch-Creusen, Epitome Iuris Clanonees I 
(6. ed., Mechliniae-Romae: H. Dessain, 1940), 439. 
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INK-SCARRED MARRIAGE RECORD 


A man named Michael Doran, aged forty, a baptized Catholic, who has 
presented his baptismal certificate, desires to marry a Catholic girl of my 
parish. He has lived for six months or more in about a dozen parishes in 
almost as many cities. I was about to use epkeia and call the banns in my 
own parish and the parish in which he resided until he reached the age 
of eighteen. 

However, after the banns were called the first time in the parish where he 
lived as a young man, some one told the pastor there that he had been married 
previously in St. Bartholomew’s Parish giving the year as 1932. The pastor 
of St. Bartholomew’s Parish has checked through the marriage register for that 
year and finds no trace of the name. However, the name of one of the men 
married that year is partially obliterated by an ink blot. It appears as 
Michael Do---- Now in the index there is neither the name of this Michael 
Do ---- or of the woman whom Michael Do---- married. There is this clue, 
however. In the margin of the entry concerning Michael Do---- it is stated 
that a dispensation from the three proclamations of the banns was granted. 

Acutus 


The pastor involved in this case was not Justified in using eprketa 
since, as he presents the case, there was no serious obstacle prevent- 
ing his compliance with canon 1023, § 2.1 He should now repair his 
negligence and follow the instructions of the local Ordinary, who 
undoubtedly will call his attention to the procedure of investigation 
set forth in the Instruction of the Sacred Congregation of the Sacra- 
ments issued June 29, 1941.” 


In the presence of the doubt that has arisen, the pastor is bound 
to make more thorough inquiries, meanwhile proclaiming the banns 
the second and third times.® ; 


1Can. 1023, §2. Si pars alio in loco per sex menses commorata sit post 
adeptam pubertatem, parochus rem exponat Ordinario, qui pro sua prudentia 
vel publicationes inibi faciendas exigat, vel alias probationes seu coniecturas 
super status libertate colligendas praescribat. 


2 Bouscaren, The Canon Law Digest, II (Milwaukee: Bruce Publishing Co., 
1943), 253 sqq. 


3Can. 1031, §1, 1°. [Exorto dubio de exsistentia alicuius impedimenti] 
Parochus rem accuratius investiget, interrogando sub iuramento duos saltem 
testes fide dignos, dummodo ne agatur de impedimento ex cuius notitia 
infamia partibus oriatur, et, si necesse fuerit, ipsas quoque partes; 2° Publi- 
cationes peragat vel perficiat, si dubium ortum sit ante inceptas vel expletas 
publicationes; 3° Matrimonio ne assistat, inconsulto Ordinario, si dubium 
adhuc superesse prudenter iudicaverit. 
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For instance, the register of baptisms should be carefully in- 
spected both in the parish and in the diocesan archives. Though 
the baptismal certificate of the young man has been presented, the 
notation on it of his marriage may have been omitted through an 
oversight. Moreover, it is quite apparent that an effort should be 
made to check the register of dispensations from the banns in the 
diocesan curia of the diocese in which St. Bartholomew’s Parish is 
located. Further, the woman whose name appears as involved in 
the marriage should be found and interrogated, as well as the offi- 
ciating priest. 

If the ensuing investigation reveals no more than the statement 
of the case, the local Ordinary is confronted with the problem of 
deciding whether the impediment of the former marriage of Michael 
exists. Though the register of dispensations from the banns should 
definitely establish who the Michael Do . . . was to whom the dis- 
pensation was issued, it is possible that no such name would appear 
either through failure on the part of the chancery officials to record 
it or because no dispensation was sought or granted in a case involvy- 
ing aman of sucha name. Of course, even if the record of the dis- 
pensation were found, it would not in itself be conclusive of the sub- 
sequent celebration of the marriage, though, taken in connection 
with the notation in the marriage register, it would give moral cer- 
tainty of it, or at least create so overwhelming a presumption that 
contrary proof would be extremely difficult. 


Should the doubt persist, Michael’s own narrative given under 
oath should be analyzed, especially his replies as to his whereabouts 
on the day of the marriage involved and as to his relations with the 
woman whose name appears in the matrimonial register of St. Bar- 
tholomew’s Parish. If on cross examination, Michael tells a story 
that offers a reasonable explanation of the entry in the matrimonial 
register, especially if he can establish through witnesses a credible 
alibi for the day of the marriage, the doubt should be resolved in 
his favor, supposing that the diocesan archives do not reveal that a 
dispensation was issued in his name. If Michael suggests the name 
of a man who might be the one involved, and refuses to give the 
latter’s address or manifestly conceals it, his whole explanation 
would be impeached, in spit of an alibi, which would in consequence 
also become suspect. 
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If not even Michael’s explanation is sufficient to justify the resolu- 
tion of the doubt, a priest would not be allowed to officiate at the 
marriage. This would seem to be the correct decision for the local 
Ordinary to make. 


MULTIPLE IMPEDIMENTS 


Harry, a Catholic of my parish, married his illegitimate daughter without 
knowing who she was, and a son was born to the union. After discovering 
the relationship, he proved it and obtained a declaration of nullity from the 
Ordinary, and a divorce from the civil authorities. Harry then married Jean, 
a Catholic, and two daughters were born to the union. Meantime, Michael, 
brother of Jean, married the illegitimate daughter of Harry, and a daughter 
and a son were born to this union. All these marriages took place in facie 
Ecclesiae. Now the son of Harry desires to marry the daughter of Michael 
and the son of Michael wishes to marry one of the daughters of Harry. 

They petition Your Excellency for the necessary dispensation, alleging that 
the infamza in the family has narrowed the field of choice. 


Stipes 
Harry ‘ | 


| | | 
Ruth + Michael Jean _ Harry + ? 
a! 


| | | | 
Bertha Horace Sarah Susan Ruth Harry 


Thomas 
RvuBICUNDUS 


The marriage of Harry with his illegitimate daughter Ruth was 
clearly invalid not only in virtue of the diriment canonical impedi- 
ment,! but also in virtue of the natural law itself.2 Of course the 
fact that the parties were ignorant of the existence of the impedi- 


1Can. 1076, §1. In linea recta consanguinitatis matrimonium irritum est 
inter omnes ascendentes et descendentes tum legitimos tum naturales. 


2“ Sane ille contractus iure naturae nedum illicitus, sed irritus quoque est, 
qui perpetuam turpitudinem continet tum in actu transeunte tum in con- 
tinuo usu; atqui id profecto dicendum est de nuptiis in primo gradu lineae 
rectae, ob reverentiam parentibus debitam et finem primarium matrimonii; 
ergo huiusmodi contractus matrimonialis ipso iure naturae nullus et irritus 
est ”’—Cappello, T'ractatus Canonico-M oralis de Sacramentts III (4. ed. Romae: 
Marietti, 1939), n. 518. 


190 THE JURIST 


ment is irrelevant. On the other hand, it would prevent their in- 
curring the penalties for incest.* 

Since Harry’s marriage with Ruth was invalid, his marriage with 
Jean was valid, as was Ruth’s marriage with Michael. 

As to Thomas’ relationship to Bertha he is at once half-brother to 
her and uncle by the half-blood (since he is also half-brother to 
Ruth, the mother of Bertha). But the fact that this multiple im- 
pediment exists need not delay us, since the Holy See does not dis- 
pense from the impediment of consanguinity in the first degree of 
the collateral line. 

As to Horace’s relationship to Sarah, he is at once her cousin on 
his father’s side and her nephew by the half-blood on his mother’s 
side (for Sarah and his mother are half-sisters, daughters of Harry 
by different wives). Horace is therefore related to Sarah twice: 
both in the second degree of the collateral line and in the second ap- 
proaching the first of the collateral line. 

For a dispensation from the impediment of consanguinity in the 
first degree of the collateral line touching the second, the Sacred 
Congregation of the Sacraments in its instruction of August 1, 1931,5 
declared that the following were not sufficient reasons: the poverty 
of a widow, the limited opportunity of marriage, the age of the 
woman, the lack of dowry, and other similar ones. It seems clear, 
then, that the reason alleged in the statement of the case, i.e., the 
limited opportunity resulting from the family’s ill repute, does not 
suffice. 

If an adequate reason were available, the local Ordinary, in virtue 
of faculties granted by the Sacred Congregation of the Sacraments 
could grant the dispensations needed by Horace and Sarah if the 


3 Can, 16, §1. Nulla ignorantia legum irritantium aut inhabilitantium ab 
eisdem excusat, nisi aliud expresse dicatur. 


#Can. 2357, §1. Laici legitime damnati ob...incestum...ipso facto in- 
fames sunt, praeter alias poenas quas Ordinarius infligendas iudicaverit. 

Can. 2228. Poena lege statuta non incurritur, nisi delictum fuerit in suo 
genere perfectum secundum proprietatem verborum legis. 

Can. 2233, §1. Nulla poena infligi potest, nisi certo constet delictum com- 
missum fuisse... 

Can. 2195, §1. Nomine delicti, iure ecclesiastico, intelligitur externa et 


moraliter imputabilis legis violatio cui addita sit sanctio canonica saltem 
indeterminata. 


5 AAS, XXIII (1931), 415. 
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marriage could not be postponed until a dispensation could be ob- 
tained from the Holy See.® Z 

It is assumed in construing the existence of the impediments be- 
tween Horace and Sarah that at least one of the latter is baptized. 


FATHER’S ABSENCE AFFECTING LEGITIMACY 


Michael, a student of my parish adopted for the first year of theology, 
discovers from his baptismal certificate that he is a year older than he was 
led to believe by his parents. He has carefully checked over the matter and 
believes himself to be illegitimate. Of course, he never suspected this when 
he took the examination on account of the years’ difference in his age. He 
has two older brothers; but just before his birth, his father resided in Denver 
for a year to prevent the development of tuberculosis. The father returned 
from Denver on March 26, 1925. Michael was born on September 26, of the 
same year. There is practically conclusive evidence that the mother did not 
go to Denver or the father come home during the whole period of the 


father’s absence. 
PaTRONUS 


The situation involved in this case seems to be governed by the 
presumption of canon 1115, § 1,1 inasmuch as the presumption in 
the first clause of the second paragraph refers to the presumption 
created by birth six months after marriage, not six months after the 
resumption of marital cohabitation? Beyond a doubt, indeed, the 
first paragraph of canon 1115 governs cases in which there is no 
interruption of the marital cohabitation but in which doubt might 
arise for other reasons. The fact that more than three hundred 
days elapsed between the departure of Michael’s father for Denver 
and his birth robs him of the presumption of legitimacy based on 
canon 1115, §2. Is he entitled, on the resumption of marital rela- 
tions by his parents, to the presumption of canon 1115, §1? It 


6Can. 1049, §1. In matrimoniis sive contractis sive contrahendis, qui 
gaudet indulto generali dispensandi super certo quodam impedimento, potest, 
nisi in ipso indulto aliud expresse praescribatur, super eo dispensare etiamsi 
idem impedimentum multiplex sit. 

1Can. 1115, §1. Pater is est quem iustae nuptiae demonstrant, nisi evi- 
dentibus argumentis contrarium probetur. 

2Can. 1115, §2. Legitimi praesumuntur filii qui nati sunt saltem post sex 
menses a die celebrati matrimonii, vel intra decem menses a die dissolutae 
vitae coniugalis. 
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seems that he is entitled to it. It is a presumption in spite of the 
fact that the term “ presumption ” is not explicitly used in it. Of 
course, this presumption must yield to evident proofs, as canon 1115, 
§ 1, explicitly states. Are these proofs contained in the fact that 
the child was born one day before the lapse of six months after the 
return of the father to his mother’s roof? If the child was born one 
day before the lapse of six months after their marriage, he would be 
deprived of the presumption of canon 1115, §2. But here he enjoys 
the presumption of canon 1115, §1. Is the date of birth sufficient 
to overthrow it? It seems not. If the local Ordinary wishes, he 
can grant a dispensation from whatever doubtful impediment there 
may be, ad cautelam, in virtue of canon 15.% 


SEMINARY TAX ON EXEMPT HOUSES 


The Vicar General of the diocese insists that our religious house must 
pay to the Seminary fund a tax of five per cent on all returns obtained for 
missions conducted by priests residing in it. 

Though we are an exempt community, we are willing to contribute five 
per cent of the receipts from missions conducted in his diocese. It seems 
unlawful, however, to demand a tax on funds received for missions in other 
dioceses, 

If this is insisted upon, I regret that we shall be obliged to house our 
missionaries in another diocese. 

PaRcus 


The Vicar General did not exceed his authority in imposing this 
tax, though it is a matter which he should report to the Bishop.? 

Exempt houses are subject to the tax for the seminary, which, 
however, should not exceed five per cent of the income. The income 


3Can. 15. Leges, etiam irritantes et inhabilitantes, in dubio iuris non 
urgent; in dubio autem facti potest Ordinarius in eis dispensare, dummodo 
agatur de legibus in quibus Romanus Pontifex dispensare solet. 


1 Can. 368, §1. Vicario Generali, vi officii, ea competit in universa dioecesi 
iurisdictio in spiritualibus ac temporalibus, quae ad Episcopum iure ordinario 
pertinet, exceptis iis quae Episcopus sibi reservaverit, vel quae ex iure re- 
quirant speciale Episcopi mandatum. 

Can. 369, §1. Vicarius Generalis praecipua acta Curiae ad Episcopum re- 
ferat, ipsumque certiorem faciat de iis quae gesta aut gerenda sint ad 
tuendam in clero et populo disciplinam. 


§2. Caveat ne suis potestatibus utatur contra mentem et voluntatem sui 
Episcopi... 
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of the house is determined on the net basis, that is, by deducting the 
cost of its support from the gross income. - The superior involved 
in the case has no right to offer to pay the tax only on the income 
derived from funds received from missions conducted in the diocese 
in which the house is located, since this represents only a share of 
the total of the income.? 

If the superior desires to suppress the house he must obtain the 
permission of the Holy See.® 


HOLY MASS IN PRIVATE HOME 


My mother has recently become an invalid as a result of a stroke of 
paralysis. It is now two months since she has been able to move from her 
bedroom and as a consequence she has missed Sunday Mass throughout 
the whole of that time. 

I desire to celebrate the Holy Sacrifice in her bedroom once a week as 
long as the present state of her health endures. 

Pius 


Canon 822, § 4, permits the local Ordinary to allow the celebra- 
tion of Mass outside a church or oratory in a respectable place and 
on an altar stone, but not in a bedroom, but only in an extraordinary 
case and for that case,only, provided a justifying reason exists. The 
reason in this case seems justifying. The case is extraordinary, 
inasmuch as it is not ordinary that the mother of a priest should be 
placed in the situation ervisaged by the case. The Bishop or the 


2Can. 1356, §1. Tributo pro Seminario obnoxia sunt, quavis appellatione 
remota, reprobata qualibet contraria consuetudine et abrogato quolibet con- 
trario privilegio, mensa episcopalis, omnia beneficia etiam regularia aut iuris- 
patronatus, paroeciae aut quasi-paroeciae, quamvis alios reditus, praeter fide- 
lium oblationes, non habeant, domus hospitalis auctoritate ecclesiastica erecta, 
sodalitates canonice erectae et fabricae ecclesiarum, si suos reditus habeant, 
quaelibet religiosa domus, etsi exempta, nisi solis eleemosynis vivat aut in ea 
collegium discentium vel docentium ad commune Ecclesiae bonum pro- 
movendum actu habeatur. 

§2. Hoc tributum debet esse generale eiusdemque proportionis pro omni- 
bus, maius vel minus secundum Seminarii necessitatem, sed quinas quotannis 

scentesimas partes (5%) reditus vectigalis non excedens, minuendum prout 

reditus Seminarii augentur. 

§3. Reditus tributo obnoxius is est qui, deductis oneribus et necessariis 
expensis, supersit in anno... 

3 Can. 498. Domus religiosa sive formata, sive non formata, si ad religionem 
exemptam pertineat, supprimi nequit sine beneplacito apostolico. 
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Vicar General may therefore grant the permission sought. More- 
over, either may delegate this authority to the priest whose mother 
is ill.1 This delegated power the priest may then use in the indi- 
vidual case even though he employs it in his own favor.? How- 
ever, the power cannot be subdelegated, since it is not a universal 
delegation.? The local Ordinary should also stipulate how often the 
power can be used in a month as well as the length of time for which 
the delegation is to last. Moreover, he should emphasize the fact 
that Mass is not to be celebrated in the mother’s bedroom. 


MATURITY AS REASON FOR DISPENSATION 


Recently I married Harry and Josephine, both members of my parish, 
with a dispensation from the impediment of consanguinity in the second 
degree of the collateral line. I am worried about the validity of the dis- 
pensation. My worries arise from the sufficiency of the cause I alleged for 
the dispensation: aetas superadulta. It was indeed superadulta, since the 
woman was fifty years of age. On the other hand, at that age the primary 
end of marriage could hardly be fulfilled. Even if that age could be re- 
garded as superadulta, does that one reason standing alone suffice for the 
granting of a dispensation? 

PosTERUS 


The reason given for the dispensation from the impediment of 
consanguinity involving first cousins seems sufficient. Though 
it is a private reason, it is a canonical one, and a grave one. Indeed, 
the Sacred Congregation of the Sacraments in its Instruction of 
August 1, 1931, in indicating that this reason does not suffice for a 
dispensation from the impediment of consanguinity in the first de- 
gree of the collateral line even when touching on the second, implied 
that it does suffice for the second degree.t 

The fact that the age of the woman is rather advanced does not 
exclude the primary end of marriage, even if it was much more ad- 


1Can. 199, §1. Qui iurisdictionis potestatem habet ordinariam, potest eam 
alteri ex toto vel ex parte delegare, nisi aliud express iure caveatur. 


2 Can. 201, §3. Nisi aliud ex rerum natura aut ex iure constet, potestatem 
iurisdictionis voluntariam seu non-iudicialem quis exercere potest etiam in 
proprium commodum, aut extra territorium existens, aut in subditum e 
territorio absentem. 

8 Cf. can. 199, §§ 2-4. 


18, C. Sacr., 1 aug. 1931—AAS, XXIII (1931), 415. 
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vanced than it is. This is true even factually. Juridically, no 
maximum age limit is placed on those who wish to marry, even if 
they be so old as to be sterile. Juridically, then, the fact of sterility 
is not identical with the exclusion of the primary end of marriage. 
The primary end may not be realized, but it is not excluded. On 
the other hand, the secondary ends of marriage are realized and 
they form a sufficient basis for the reason for a dispensation derived 
from the woman’s advanced years. 

Indeed, even if there be real doubt about the sufficiency of a rea- 
son, canon 84, §2, permits the dispensation to be sought and 
granted.? But in the instant case, the reason is not of doubtful suf- 
ficiency. The dispensation granted was valid, the marriage was 
valid (in the absence of other defects), and no sanation is needed. 


CESSATION OF CONFESSION FACULTIES 


It is true that I accepted the assistance of Father Matthew last Saturday 
and Sunday, and that he preached and heard confessions. He was indeed 
out of the Diocese for the year of his novitiate, but now he is back teaching 
in the house of philosophy of his Order in this Diocese. As his faculties 
were not revoked when he left the parish where he was serving as my assistant 
to join the Order, I felt that they were still in effect inasmuch as he has 
not yet made solemn profession. 

RATIOCINATOR — 


According to canon 2C7, §1, delegated power comes to an end 
when the purpose for which it was granted ceases.) Even though 
faculties for the hearing of confessions are granted ad revocationem 
it would certainly be straining credibility to suppose that the Ordi- 
nary who granted them intended that revocation should be the only 
way in which the delegated power could come to an end. He could 
not do so in good conscience. Even under the natural law circum- 
stances could arise in which his delegation would cease, v.g., if 
scandal would result from its continuance. Surely then every dele- 
gation is granted under the conditions imposed by the positive law, 
“which under canon 207, § 1, provides for the cessation of the dele- 

“gated power when its purpose ceases. 


2Can. 84, §2. Dispensatio in dubio de sufficientia causae licite petitur et 
‘potest licite et valide concedi. 


1Can. 207, §1. Potestas delegata exstinguitur . .. cessante causa finali 
delegationis. . . 
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In this case, the general purpose of hearing confessions continues 
after the entrance of the person delegated into religion. However, 
this purpose was further qualified by the intent of the local Ordi- 
nary that the faculties should be used in the service of the diocese. 
A technical difficulty is presented through canon 585 which provides 
that one does not lose his diocese until he has made perpetual pro- 
fession. It could be argued that since Matthew has taken only 
temporary vows, he still belongs to his diocese and that conse- 
quently the purpose of serving the diocese has not been finally ex- 
tinguished. However, since even temporary vows imply a conclu- 
sive intention of the religious to persevere in the religious life, they 
serve adequately to defeat the purpose for which delegation was 
granted in this case, even though, in virtue of canon 585, Matthew 
could demand of his bishop that he be accepted, should his inten- 
tion of perseverance falter, into the ranks of the diocesan clergy 
once more. Indeed, this argument seems valid from the very first 
day in which a diocesan priest enters the novitiate of a religious 
community. 

If serious doubt can be raised against this argument, the priest 
conceiving it should clear it up, if he has an opportunity before at- 
tempting to hear confessions, that is, he should approach the Ordin- 
ary for a renewal of delegation. In an emergency, if his doubt is 
really positive and probable, he could consider his delegation as still 
effective in virtue of canon 209. The confessions heard by Matthew 
were controlled by canon 209, and his absolutions were validly 
given, if not in virtue of a probable and positive doubt, at least be- 
cause of the common error of the penitents. 


HOUR FOR MASS AND COMMUNION 


The Sisters of the Mother House where I am chaplain desire to close their 
summer villa at the seashore. Six or more of them are leaving in their bus 
for the purpose of cleaning the house before closing it. For some reason 
they always start out early in the morning. I have had no trouble saying 
Mass for them at four o’clock during the summer when various contingents 
of them left for a few days’ holiday. But now since the days are growing so 
short, I find that four o’clock is an hour in which Mass can not be celebrated 
as it is still dark at six-thirty, 

If I offered to arise and give them Holy Communion I fear they might be 
ee I could show them some authoritative statement as to what 

aw is. 


DorMIENS 
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Canon 821, § 1, forbids that Mass be commenced earlier than an 
hour before dawn.! It is the province of astronomers to determine 
when dawn may be said to occur at the various seasons of the year 
in various places; but roughly speaking, dawn may be said to be the 
beginning of the day when the first rays of light appear over the 
horizon to culminate in the rising of the sun. If darkness prevails 
at six-thirty in a given locality, it is safe to say that dawn has not 
yet occurred, and that Mass could not be commenced even at five- 
thirty. Priimmer notes that dawn occurs two hours before sunrise. 
If the sun should rise then at seven, Mass could be commenced at 
four. But according to the facts of the case, sunrise would occur in 
the given locality later than eight-thirty, according to Pritmmer’s 
computation.? In such a locality there might be a custom that 
would from immemorial times justify the celebration of Mass at an 
earlier hour. In that event, the custom could be followed until the 
local Ordinary had ordered that it be removed.® 

In any event, it would require a gross violation of this law to con- 
stitute a grave sin, v.g. anticipation of the time allowed by an 
hour, and even then a grave reason would excuse one from guilt. 
Within the one-hour. period, a rational cause suffices, though the 
local Ordinary should be consulted to determine whether sufficient 
reason exists or not.* It is possible that the local Ordinary might 
judge the reason offered :n the instant case sufficient to permit the 
anticipation of the commencement of Mass by one hour, i.e., two 
hours before dawn. 

Regulars have a privilege which permits them to commence Mass 
two hours before dawn and two hours after midday, and, if a just 
reason intervenes, but only in their own churches (though visiting 
priests may share this privilege in their churches), two hours after 
midnight and three hours after midday.® 


1Can. 821, §1. Missae celebrandae initium ne fiat citius quam una hora 
ante auroram vel serius quam una hora post meridiem. 

2 Priimmer, Manuale Iuris Canonici (3. ed., Friburgi Brisgoviae, 1922), q. 291. 

3Can. 5. ... aliae [consuetudines contra Codicem], quae quidem cen- 
tenariae sint et immemorabiles, tolerari poterunt, si Ordinarii pro locorum ac 
personarum adiunctis existiment eas prudenter submoveri non posse... . 

4 Vermeersch-Creusen, Epitome Iuris Canonici (6. ed., Mechliniae-Romae: 
H. Dessain, 1940), II, 61. 

5 Jone, Moral Theology, translation by Adelman (Westminster, Md.: The 
Newman Bookshop, 1945), n. 416. 
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In regard to the distribution of Holy Communion, canon 867, § 4, 
prescribes that the hour for it is governed by the hour at which Mass 
can be offered, unless a reasonable cause intervenes.® It is not re- 
quired that the cause be a grave one. The reason advanced in the 
present case seems sufficient to justify the distribution of Holy Com- 
munion at the hour specified. 


BURGLAR ALARM FOR THE TABERNACLE 


A member of my parish, hearing of the desecration of the Blessed Sacra- 
ment in one of our neighboring parishes, has offered to install an alarm 
system between the suppedaneum and the rectory. 

It is rather an inconvenience to have the alarm system. If a priest goes 
on a sick call in the middle of the night and forgets to turn off the switch 
before he leaves the house, he awakens the whole house. Strictly also he 
should come back to the house and turn on the switch before setting out 
to the house of the sick person; this delays him in the case of an urgent call. 
If he does not return to the house, the alarm system is defeated during the 
interval of his absence. 

Most rectories in which the alarm system prevails, turn off the switch 
during the day; thus there is no protection at a time when it seems every 
bit as necessary as in the evening. 

- For those reasons I desire to refuse to accept the alarm. In addition, there 
is the confusion and disorder in the church during the period of installation. 
Am I obliged to accept the generosity of this parishioner? 


INcoMMOoDUS 


On the Feast of the Ascension, May 26, 1938, the Sacred Con- 
gregation of the Sacraments issued an instruction on the careful 
custody of the Blessed Sacrament, explaining and amplifying the 
prescriptions of canon 1269.1 On February 10, 1941, the Sacred 
Congregation urged the Ordinaries to follow out the terms of the 


8 Can. 867, §4. Sacra communio iis tantum horis distribuatur, quibus 
Missae sacrificium offerri potest, nisi aliud rationabilis causa suadeat. 


1Can. 1269, §1. Sanctissima Eucharistia servari debet in tabernaculo in- 
amovibili in media parte altaris posito. 

§2. Tabernaculum sit affabre exstructum, undequaque solide clausum, de- 
center ornatum ad normam legum liturgicarum, ab omni alia re vacuum, ac 
tam sedulo custodiatur ut periculum cuiusvis sacrilegae profanationis arceatur. 

§3. Gravi aliqua suadente causa ab Ordinario loci probata, non est vetitum 
sanctissimam Eucharistiam nocturno tempore extra altare, super corporali 
tamen, in loco tutiore et decenti, asservari, servato praescripto can. 1271. , 


CASES AND STUDIES 199 


instruction as faithfully as possible. 

In the instruction of 1938 the Sacred Congregation in providing 
for the safeguarding of the Blessed Sacrament at night, after insist- 
ing that the doors of the church be strongly made and secured with 
firm locks and bars, that a careful inspection should be made to de- 
tect any loiterers before the church is locked, and that the locking 
of the church and the custody of its key should be entrusted only 
to reliable persons not given to drink, makes the following state- 
ment. 


“To these precautions we wish to add another, especially recom- 
mended, which is daily being more widely used, and which when 
employed is sometimes very helpful in frustrating attempted thefts: 
namely to install in suitable places bells which ring by electricity 
when the doors are opened or when the tabernacle or the altar or 
the altar table or the candelabra are touched, and thus quickly 
arouse the attention of the priest or the custodian; or a special elec- 
trical apparatus which suddenly floods:the church with light and 
immediately informs the custodian that thieves have entered. But 
these devices, in order to attain their purpose, must be skillfully 
and ingeniously concealed so as to arouse no suspicion in the male- 
factors, and must be daily inspected to see that they are properly 
functioning ”.3 

Therefore, it should be insisted that the offer of the generous 
parishioner in this case be accepted. The inconveniences alleged 
are unimportant when contrasted with the desecration of the Blessed 
Sacrament. The seriousness of such a crime is further indicated by 
the Sacred Congregation in these words. ‘“ Whenever sacrilegious 
thefts by which the Most Blessed Sacrament is violated have oc- 
curred in his diocese (which God forbid!), whatever be the cause, 
the Bishop of the place shall, either in person (as is desirable) or 
through the Official of his Curia to be specially delegated for the 
task, conduct an administrative process against the pastor or other 
priest, whether secular or religious, even though exempt, who had 


§4. Clavis tabernaculi, in quo sanctissimum Sacramentum asservatur, dili- 
gentissime custodiri debet, onerata graviter conscientia sacerdotis qui ecclesiae 


vel oratorii curam habet. 
Cf. AAS, XXX (1938), 198; Bouscaren, The Canon Law Digest, II, 377. 


2 AAS, XXXIII (1941), 57; Bouscaren, The Canon Law Digest, II, 389. 


3 Translation from Bouscaren, The Canon Law Dygest, II, 382. 
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charge of the Most Blessed Sacrament; and shall send the record of 
the trial to this Sacred Congregation together with his own opinion, 
in which he shall first of all carefully describe the circumstances 
of time and place connected with the theft, and then, especially in 
view of the record of the trial, name the persons to whose fault or 
culpable negligence the crime is to be attributed, and propose the 
canonical penalties which should be inflicted on the guilty parties, 
and then await the orders of this Sacred Congregation.” * 


VALIDITY OF PAROCHIAL APPOINTMENT 


I was appointed to St. Luke’s Parish fifteen years ago, by our bishop at 
a time when his Bull of appointment had not yet come from the Holy See, 
though he was in possession of a letter from the Most Rev. Apostolic Delegate. 
My letter of appointment was signed by the newly appointed bishop. I was 
at the time vicar econome of the same parish under an appointment by the 
Very Rev. Administrator. I am concerned now about the validity of the 
marriages I performed in the parish of St. Luke. 


Scrutator TEMpPorIs AcTI 


The Administrator of a diocese is authorized, during the vacancy 
of the see, to appoint parochial vicars, including vicars econome. 
Therefore there should be no doubt about the appointment made by 
the Administrator in this case. It was fully warranted. As vicar 
econome, the appointee had all the right of a pastor in regard to the 
assistance at marriage.” 

There is no reason to question the force of the letter of appoint- 
ment received from the Apostolic Delegate. The presumption is 
that it conveyed to the appointee authentic information of his ap- 
pointment and that its issuance was fully warranted by the Sacred 
Consistorial Congregation. In that event, it sufficed that the ap- 
pointee present this letter to the board of diocesan consultors in 


4Translation from Bouscaren, The Canon Law Digest, II, 386. 


1Can. 455, §2, 1°. Sede vacante...ad Vicarium Capitularem [the Admin- 
istrator] aliumve qui dioecesim regat, pertinet: Vicarios paroeciales consti+uere 
ad normam can, 472-476. 

Can. 472. Vacante paroecia: 1° Ordinarius loci in ea quamprimum con- 
stituat idoneum vicarium oeconomum, de consensus Superioris, si de religioso 
agatur, qui eam tempore vacationis regat. .. . 


2 Can. 473, §1. Vicarius oeconomus iisdem iuribus gaudet iisdemque officiis 
adstringitur, ac parochus, in iis quae animarum curam spectant; 
stele’. 
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order to be entitled to the full enjoyment of his appointment as 
residential bishop. From the time that the residential bishop takes 
possession of his see he can fill the parishes of his diocese, unless 
the appointment is reserved to the Holy See or unless there exist 
particular rights of nomination or presentation in others.* 


THE CAUTIONES AFFECTING THE PAST 


Mark, a non-Catholic, unbaptized, is willing to renew matrimonial consent 
with Hester, a baptized Catholic, with whom he attempted marriage before 
a Justice of the Peace on October 5, 1934, and will sign the cautiones for the 
Catholic baptism and education of any children to be born to the union; 
however, he will not agree that the boy and girl already born to the union, 
baptized Methodists through the zeal of his mother, will be Catholics. They 
are Methodists, now, he claims, and nothing will be done about that so far 
as he is concerned. 

I desire information as to whether cautiones signed with this exception 
would be satisfactory. 

: REPULSUS 


The reply of the Holy Office of January 16, 1942, indicated that 
the cautiones are strictly required only for the children not yet 
born.1 It explained its terms in the following words: “ The mind 
of the Sacred Congregation is this: although per se according to the 
canon cited [canon 1061] promises are not required as regards chil- 
dren already born before the celebration of the marriage, yet the 
parties to the marriage are by all means to be warned of their grave 
obligation under the divine law to see to the Catholic education also 
of the children who are already born.” 

The quinquennial faculties of the local Ordinaries in the United 
States by which they are authorized to grant sanations of invalid 


3 Can. 334, §3. Canonicam diocesis possessionem capiunt Episcopi residen- 
tiales simul ac in ipsa dioecesi vel per se vel per procuratorem apostolicas 
litteras Capitulo ecclesiae cathedralis ostenderint, praesente secretario Capituli 
vel cancellario Curiae, qui rem in acta referat. 

4Can. 455, §1. Ius nominandi et instituendi parochos competit Ordinario 
loci, exceptis paroeciis Sanctae Sedi reservatis, reprobata contraria consue- 
tudine, sed salvo privilegio electionis aut praesentationis, si cui legitime 
competat. 

1AAS, XXXIV (1942), 22; The Jurist, II (1942), 389; Bouscaren, The 
Canon Law Digest, II, 286. 
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marriages are restricted by the Holy Office so that they cannot be 
used if the non-Catholic party is opposed to the baptism or the 
Catholic education of the children of both sexes already born or to 
be born.? 

An investigation should be made to determine whether the woman 
in the case has incurred the excommunication reserved to the local 
Ordinary for deliberately providing for the non-Catholic baptism 
or education of her children.® 


VALIDITY OF EXCARDINATION 


My brother is coming up for promotion to subdeaconship in June. He 
has asked me to write in his behalf. He recalls that he saw the letter of 
the Vicar General of the adjacent diocese excardinating him. There was 
mention of the fact that the Vicar General was acting de speciali mandato; 
but there is no explicit inclusion of the fact that the dismissal was absolute 
and perpetual. 

FRATERNUS 


A Vicar General can grant letters of excardination if he has a 
special mandate.! The fact that the letters of excardination con- 
tained no explicit mention of absolute and perpetual dismissal does 
not mean that there was no express mention of such dismissal. In- 
deed, express mention of this fact is required.2 Beste, indeed, calls 
the method of excardination-incardination through exchange of let- 
ters as outlined in canon 112 “ formal ” or “ explicit ” excardination- 
incardination; but in the formula for the letters of excardination 
he makes no mention of absolute and perpetual excardination, 
though this is implied in the clause, “ omnem iurisdictionem quam 
in te habemus ad praefatum Antistitem transferentes ”.3 Augustine 


2 Bouscaren, The Canon Law Digest, II, 32. 


3 Can. 2319, §1. Subsunt excommunicationi latae sententiae Ordinario re- 
servatae catholici: . . . 3° Qui scienter liberos suos acatholicis ministris bap- 
tizandos offerre praesumunt; 4° Parentes vel parentum locum tenentes qui 
liberos in religione acatholica educandos vel instituendos scienter tradunt. 


1 . . . . . 
Can. 113. Excardinationem et incardinationem concedere nequit Vicarius 
Generalis sine mandato speciali, . . . 


2Cf. can. 112. 


- SBeste, Introductio in Codicem (2d. ed., Coll ‘I = 4 
Abbey Press, 1944), pp. 170-173. , Collegeville, Minn.: St. John’s 
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went so far as to say that the absence of conditions was sufficient 
to imply unconditional excardination both as to time and other ele- 
ments.* In any event, if the clear intent of the letters of excardina- 
tion is that the dismissal should be absolute and perpetual, one can- 
not insist on explicit mention of the fact in them. Of course, ex- 
plicit mention is advisable to prevent doubt. 


TIME-LIMIT ON PAULINE PRIVILEGE? 


A woman of my parish was converted to the faith ten years ago, five years 
after the civil annulment of her marriage to an unbaptized man. She, too, 
was unbaptized at the time of the marriage. The marriage was annulled 
because she labored under the civil impediment of nonage. She has been 
told by a priest friend of hers that she cannot use the Pauline Privilege 
because it is ten years since she was baptized. This seems odd to me. Is the 
statement justified? 

Mirans 


The only room for the statement involved in this question arises 
from the fact that St. Paul in promulgating the privilege might be 
considered as contemplating the case in which the pagan spouse 
would desert his consort at the time of her becoming a Christian or 
would harass and persecute her as a consequence of it. However, 
though he may be thought to have been influenced by these consid- 
erations, he placed no time limit on the use of the privilege. It 
could easily occur, even in St. Paul’s time, that the pagan spouse 
would not awaken to the full import of his consort’s conversion 
until several years after it occurred and that only then would he 
make life as a Christian impossible by his misconduct. Even 
though the parties may have been separated for many years, the 
convert is not prevented from using the Pauline Privilege, if the 
interpellations show that marital cohabitation cannot be restored 
because of the incorrigibility of the pagan. The assumption must 
be made, of course, that the convert is not the cause of the separa- 
tion. . 

In the case as stated, however, it seems that the marriage of the 
two unbaptized persons might have been invalid, not only in the 
eyes of the civil law, but also before the Church. Unbaptized per- 


4A Commentary on the New Code of Canon Law, II (4. ed., St. Louis: 
B. Herder), 54. 
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sons are bound by the impediments of the secular law. If the 
nonage of the woman was a diriment impediment in the State in 
which the marriage was attempted, the marriage was invalid. In 
about one-fourth of our States marriage contracted below a mini- 
mum age is absolutely void and cannot be ratified. In the remain- 
ing States, ratification by the person under age at the time when 
the latter reaches the proper age automatically validates the mar- 
riage without renewal of consent on the part of the other spouse. 
If the annulment took place before the woman in the present case 
reached the age required by the civil law for ratification, her mar- 
riage would now be null before the ecclesiastical tribunal even 
though it occurred in a State in which automatic sanation could be 
effected by her ratification. 

In that event, normal juridical procedure would indicate that the 
case should proceed through a formal trial, since summary proce- 
dure does not suffice in the case of the impediment of nonage.1 This 
trial would determine whether or not the marriage was valid. It 
seems absurd to direct interpellations for the restoration of marital 


relations to a man who prima facie is not the woman’s husband at 
all. 


NONAGE OF IMMIGRANT 


Stella was married in this parish to Peter on September 4, last year. As 
she was an immigrant from Czechoslovakia, and as the war prevents easy 
correspondence, I married the parties without demanding her baptismal certif- 
icate. Rather, she said she could not obtain it. 

I discover now that she was born on September 4, 1932. 


Post FactuM 


Stella could not validly contract marriage before midnight of 
September 4, 1946, since she had not completed her fourteenth year 
prior to that hour. She was free of the impediment of nonage 


1Cf. Letter of the Apostolic Delegate, 23 sept. 1938—B 
ee Dugest TA Bal , 23 sept. 1938—Bouscaren, The Canon 


1 eh 3 

ae Sho S Cos Sl terminus @ quo non coincidat cum initio diei [si 
periodus constat uno vel pluribus annis], . . . primus dies ne computetur et 
tempus finiatur expleto ultimo die eiusdem numeri. 

Can. 1067, §1. Vir ante decimum sextum aetatis annum completum, mulier 


ante ean quartum item completum, matrimonium validum inire non 
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only on September 5, 1946. This case should have been presented 
to the local Ordinary prior to the marriage, in view especially of the 
fact that the baptismal certificate of the woman was not available. 
If Stella had only recently arrived in the United States and had not 
yet established a domicile or quasi-domicile, then there was an addi- 
tional reason for consulting the local Ordinary in view of the In- 
struction of the Sacred Congregation of the Sacraments of July 4, 
1921 and that of June 29, 1941.2. The instruction of 1921 expressly 
required the consultation of the local Ordinary in the case of vagi 
or immigrants, and this requirement was endorsed in the instruction 
of 1941. Moreover, if Stella had remained in Europe for six months 
after the age of twelve years was attained by her, the banns should 
have been called in the place of her domicile or quasi-domicile unless 
the local Ordinary determined otherwise.* 


Now that the impediment has ceased, the marriage should be 
validated. The impediment is public since the invalidity of the 
marriage can be proved.* The impediment is public if the fact on 
which it is based is public, even though the impediment itself is not 
known or recognized; that is, the impediment can be unknown as 
such and still be an objectively public impediment.® Since, then, 
the impediment is public, the parties must renew their consent in the 
prescribed manner befoze witnesses.® 


2S. C. Sacr., instr. 4 iul. 1921—AAS, XIII (1921), 348; Bouscaren, The 
Canon Law Digest, I, 497, 498; S. C. Sacr., instr. 29 iun. 1941—AAS, XXXTIT 
(1941), 297; Bouscaren, The Canon Law Digest, I, 253, 260. 


8 Can. 1023, §2. Si pars alio in loco per sex menses commorata sit post 
adeptam pubertatem, parochus rem exponat Ordinario, qui pro sua prudentia 
vel publicationes inibi faciendas exigat, vel alias probationes seu coniecturas 
super status libertate colligendas praescribat. 

Can. 88, §2. Minor, si masculus, censetur pubes a decimoquarto, si femina, 
a duodecimo anno completo. 


4Can. 1037. Publicum censetur impedimentum quod probari potest in foro 
externo; secus est occultum. 


5 Vermeersch-Creusen, Epitome Iuris Canonici (6. ed., Mechliniae-Romae: 
H. Dessain, 1940), II, 207. 


6 Can. 1135, §1. Si impedimentum sit publicum, consensus ab utraque parte 
renovandus est forma iure praescripta. 
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DECREE FOUNDING DIOCESAN INSTITUTE 


The decree erecting the Sisters of Prudent Counsel into a diocesan com- 
munity is based I believe on the theory that it was regularly founded twenty 
years ago. As a matter of fact, I am thoroughly acquainted with the manner 
of its founding, since my sister was the first superioress. 

It was during the period in which the bishop was incapacitated by a 
paralytic stroke. He lingered for a year before his death. It was during 
that year that its origins are to be found. Twenty sisters made a postulant- 
ship and novitiate during the year and six months over which the Vicar 
General and the succeeding Administrator governed the diocese. The Admin- 
istrator appointed the first superioress, and established them in their first 
Mother House with its novitiate. 

MeEmor 


Under canon 492, § 1, neither the Administrator nor the Vicar 
General can found a religious institute. This restriction affects 
their ordinary power with the consequence that they could not be 
empowered to do so, in virtue of their ordinary power, even by a 
special mandate. However, the competence granted the bishop 
in canon 492 is ordinary and as such can be delegated.? Conse- 
quently, the bishop could authorize the Vicar General to establish 
a religious institute. Even if the bishop was not in possession of 
his mental faculties at the time of the founding of the institute men- 
tioned in the present case, it is quite possible that the delegation was 
given prior to his suffering the stroke. Further investigation is in 
order. The best evidence, of course, is a document in which the 
delegation is contained. However, oral testimony, even of the priest 
who was Vicar General at the time of the founding of the institute 
can be used as a basis for attaining moral certainty as to whether 
he had delegation or not. 


The Sacred Congregation of Religious on November 30, 1922, re- 
quired that in the case of institutes of diocesan approval founded 
prior to the Code for the foundation of which no decree could be 
found or only a doubtful decree, the bishop was to issue a decree of 
foundation, provided the institute was equivalently regarded as 
approved by repeated acts of his predecessors for several years be- 


1 r , 
Can. 492, §1. Episcopi, non autem Vicarius Capitularis vel Vicarius 
eneralis, condere possunt Congregationes religiosas; . 


2Can. 199, §1. Qui iurisdictionis 


potestatem habet ordinari 
alteri ex toto vel ex parte delegare, juices eran 


nisi aliud expresse iure caveatur. 
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fore the promulgation of the Code, as, for example, by the recep- 
tion of their vows and by episcopal visitations. If such acts are 
lacking, the matter was required to be referred to the Sacred Con- 
gregation.® 

Though this decree of the Sacred Congregation referred to acts 
of the Ordinary placed before the promulgation of the Code, it seems 
justifiable to apply it also to situations in which even after the pro- 
mulgation of the Code there was a failure to issue a formal decree 
of foundation, though there can be no doubt as to the approval of 
the institute by the Ordinaries in whose dioceses it has houses. The 
conduct of the Administrator in erecting the mother house and the 
house of novitiate, activity not forbidden him once the institute was 
founded, and the attitude of the present Ordinary in the case, both 
seem to justify the decree that is to take the place of one that should 
have been issued twenty years previously. In the presence of this 
decree, the authorization of the Vicar General by the ailing bishop 
becomes important only as a detail that should be inserted in the 
decree itself with as correct a statement as possible of the circum- 
stances of the institute’s foundation and subsequent history. 

It is supposed that full information regarding the fundamental 
elements of the institute have been filed with the Sacred Congrega- 
tion, as required by the decree of 1922, i.e., information as to its 
name, its purpose, the name of its founder, the dioceses into which 
it has spread, and the number of its houses and members. 


BURIAL IN MEMORIAL CEMETERY 


Ellen, a convert to the Faith, died yesterday with all the Sacraments of 
the Church. Her husband and six children are all Catholics, but as she 
is the first of the family to die, the family has no lot in the cemetery. The 
family has been on relief for two years and it is out of the question for 
them to attempt to purchase a lot. Ellen was insured for a small sum, 
amounting to about one hundred and fifty dollars, and thus the family 
might conceivably be able to pay for a grave. 

On the other hand, her father is a prosperous merchant of our town and 
owns a lot in the Memorial Cemetery here. He ostracized his daughter 
during her marriage but is now willing to give her a grave in the family lot. 

Her husband desires that the usual funeral Mass be said but asks per- 
mission for interment in the Memorial Cemetery. 

MIsERIcors 


8S. C. Rel., decr. 30 nov. 1922—AAS, XIV (1922), 644; Bouscaren, The 
Canon Law Digest, I, 267, 268. 
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Though Beste believes that the concessions of the II and the III 
Plenary Councils of Baltimore are still valid in view of the degree 
in which canon 1206 caters to local contingencies, it seems otherwise 
to the writer. Canon 1206 is lenient only to the extent of the in- 
fringement of its rights of burial by the civil power. Surely, 
Catholics must be buried somewhere, and if civil authority will not 
allow Catholics to have their own cemetery, they must be buried in 
cemeteries that are not their own, with the observance, as far as 
possible, of the ceremonies befitting the burial of Catholics. 

The third decree of the I Plenary Council of Baltimore (1852) 
denied Christian burial to the bodies of Catholics to be buried in 
non-Catholic cemeteries in places in which there were Catholic 
cemeteries.2 The rigor of this provision was relaxed by the II Plen- 
ary Council which permitted converts having a lot in a non-Catholic 
cemetery, if their survivors were non-Catholics, to be buried in that 
lot and to receive private or public rites of burial in the discretion 
of the pastor. If the survivors were Catholic, the leniency was not 
so great. If the lot was already the repository of buried relatives 
and had been bought either in good faith or prior to the I Plenary 
Council’s decree, the pastor could decide whether he would recite 
the appropriate prayers in the house, but to conduct services in the 
church he needed the permission of the local Ordinary. The III 
Plenary Council clarified the terms of the latter concession by ex- 
plicitly making it applicable not only to converts but also to all 
Catholics who had acquired a lot in a non-Catholic cemetery either 
before the decree of the I Plenary Council or in good faith. More- 
over, it seemed to make unnecessary the recourse to the Ordinary 
for services in church. It did, however, permit the local Ordinary 


to forbid any services when burial was to take place in a non- 
Catholic cemetery.? 


1 Beste, Introductio in Codicem (2. ed., Milwaukee: Bruce, 1944), p. 586. 
Can. 1206, §1. Ius est catholicae Ecclesiae possidendi propria coemeteria. 

§2. Sicubi hoc Ecclesiae ius violetur nec spes sit ut violatio reparetur 
curent locorum Ordinarii ut coemeteria, societatis civilis propria, henedicaniur, 
sl, qui in eis condi solent, sint maiore ex parte catholici, aut saltem ut in cs 
catholici spatium habeant, idque benedictum, sibi reservatum. 

§ 3. Si ne hoc quidem obtineri possit, toties quoties benedicantur, secundum 
ritus in probatis liturgicis libris traditos, singuli tumuli. 


2TI Plen. Council Balt., n. 391. 
3 II Plen. Council Balt., n. 392 ; III Plen. Council Balt., nn. 317, 318. 
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These concessions seem to be abrogated by canon 1205, § 1, which 
requires burial in a cemetery blessed with either the solemn or the 
simple blessing of the Ritual.4 

It can not be alleged that a contrary centenary custom exists in 
this country, since the date of the origin of such a custom could not 
be earlier than the decree of the I Plenary Council (1852). More- 
over, though the decrees of the Councils were approved by the Holy 
See, this did not constitute them indults which could retain their 
force in virtue of canon 4. 

Moreover the Holy Office in 1936 issued a private response to the 
question: “ Whether it is allowed to bury in a non-Catholic ceme- 
tery, with Catholic rites and with a Catholic minister, a Catholic 
person who, either through affection toward non-Catholic parents, 
relatives or friends, or through some other good motive, asks that 
it be done?” ‘The reply was “That the burial of a Catholic in a 
non-Catholic cemetery is not to be allowed, especially when a 
Catholic priest assists and the rites of ecclesiastical burial are held. 
And the mind of the Sacred Congregation is that the faithful should 
be duly instructed on the doctrine and the discipline of the Church 
in this matter ”.5 

A solution of the problem that is usually involved in requests for 
burial of Catholics in a non-Catholic cemetery might be found in 
reserving a portion of Catholic cemeteries without blessing in which 
both Catholics and non-Catholics could be buried, the graves of the 
Catholic parties receiving at the time of burial the blessing required 
in canon 1206, § 3. 

Moreover, the provisions of the II and the III Plenary Councils of 
Baltimore are not to be ignored as a guide in the determination of 
whether the common law ceases to bind in a particular case. How- 
ever, this determination, if it is to favor burial in a non-Catholic 
cemetery with the rites of the Church, seems definitely reserved to 
the local Ordinary in view of the fact that the whole diocese is af- 
fected by the individual decision. The case presented herewith 

~might conceivably be one in which the local Ordinary would find it 
justifiable to allow the rites of the Church to accompany burial in 


4Can. 1205, §1. Cadavera fidelium sepelienda sunt in coemeterio quod, 
secundum ritus in probatis liturgicis libris traditos, sit benedictum, sive 
sollemni sive simplici benedictione ab iis data de qubus in can. 1155, 1156. 


5 Bouscaren, The Canon Law Digest, II, 348. 
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a non-Catholic cemetery. Even burial in potter’s field in the 
Catholic cemetery wounds family pride and is a notable hardship, 
especially when the stigma can be avoided by burial in the lot of a 
relative in a non-Catholic cemetery. 


TRANSFER WITHIN A RELIGIOUS INSTITUTE 


I am a religious in temporary vows and have just finished the course in 
philosophy in preparation for promotion to the priesthood in an institute of 
solemn vows. I find that studies are a great burden to me. Yet I do not 
wish to leave the institute. What must I do to transfer to the group of 


lay brothers of my institute? 
ARTIFEX 


First of all, another novitiate must be made. That seems beyond 
dispute in virtue of canon 558.1 Moreover, a dispensation from the 
disqualification of canon 542, 1°, might seem necessary.2 This view 
would stress the word “ obstringuntur ”, applying it even to the case 
in which the transfer is restricted to the same monastery or the same 
institute. It is the fact that a novitiate must be made by one under 
vows that might be held to create an incompatibility upon which 
the Sacred Congregation might seem warranted in reserving the 
right to pass judgment. Nevertheless it is safe to hold that since 
canon 558 requires only a renewal of the novitiate and not a dis- 
pensation, the latter is not required.’ 


1Can. 558. In religionibus in quibus duae sunt sodalium classes, novitiatus 
pro altera classe peractus, pro altera non valet. 


2 Can. 542, 1°. Invalide ad novitiatum admittuntur: ... Qui obstringuntur 
vel obstricti fuerunt vinculo professionis religiosae; . . . 


3Cf. Brockhaus, Religious Who Are Known As Conversi. The Catholic 
University of America Canon Law Studies, n. 225 (Washington, D. C.: The 
Catholic University of America Press, 1946) ; Beijersbergen, “De Transitu Re- 
ligiosi de Una Classe ad Alteram Eiusdem Religiosi Instituti ’"—Perodica, 
XXVI (1937), 33-37, 148-154, at p. 149. 
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Decrees and Berisions 


CANONICAL 
SACRA CONGREGATIO DE DISCIPLINA 
SACRAMENTORUM * 


i 
DECRETUM 


DE CONFIRMATIONE ADMINISTRANDA IIS, QUI EX GRAVI MORBO IN 
MORTIS PERICULO SUNT CONSTITUTI 


Spiritus Sancti munera sacramento Confirmationis conferri 
catholica doctrina proclamat. Hine impensa Ecclesiae cura ut 
pueri, aquis baptismi abluti, tali reficiantur sacramento, quo superni 
Paraclyti charismata adipiscantur ad robur susceptae baptismo fidei 
adiiciendum, ut gratiae amplitudine perfusi Christique militis cha- 
ractere insigniti ad omne opus bonum instructi evadant ac renun- 
tientur. 

Licet explorati iuris sit Confirmationem ad animarum salutem de 
necessitate medii haud requiri (can. 787 Codicis I.C.), ob eius tamen 
praecellentiam et ampla quae secumfert praeclara dona, omni ope 
est adnitendum parochis ceterisque pastoribus ut christianorum 
nemo, data occasione, tam excellens salutiferae Redemptionis 
mysterium negligat; quum admirabili sit adiumento ad acriter de- 
certandum contra diaboli nequitiam, mundi et carnis illecebras; ad 
gratiae virtutumque omnium in terris, gloriaeque maius incremen- 
tum assequendum in coelis.1 

Quamquam nihil intentatum relinquunt vigiles animarum rectores 
ut, quantum fieri potest, baptizati omnes hoc sacramento rite 
muniantur et quidem vix cum ad aetatem rationis participem per- 
venerint, scilicet circa septennium: quod profecto septennium ante- 
vertere licet, prout expresse cavetur canone 788, “ st infans in mortis 


* AAS, XXXVIII (1946), 349. 
18. Thomas, p. III, quaest. 72, art 8 ad 4. 
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periculo sit constitutus, vel ministro id expedire ob wustas et graves 
causas videatur ”; permultos nihilominus ex habitis hac de re ra- 
tionariis constat pueros, utpote morti magis obnoxios, etiam multo 
antequam aetatem ratione utentem attigerint, ex hac vita sacro 
chrismate non delibutos decedere, praesertim hisce nostris tem- | 
poribus post dirissimum belli flagitium; quod et de adultis non 
paucis, qui in puerili aetate variis de causis confirmari non po- 
tuerunt, cotidiana experientia testatur. 

Hoc quidem incommodum praecavetur in Ecclesia Orientali, ubi 
mos est infantes, statim post receptum baptismum, confirmandi. 
Eadem disciplina in usu quidem erat primis Ecclesiae saeculis etiam 
apud Latinos, et adhuc servatur ex legitima consuetudine penes 
quasdem nationes: communis tamen lex Ecclesiae Latinae, in citato 
can. 788 recepta, statuit ut huius sacramenti administratio differatur 
ad septimum circiter aetatis annum, quo, aequa praemissa catechesis 
instructione, pueri uberiores sacramenti sortiantur effectus.* 


Porro ratio praecipua cur tam immodicus christicolarum numerus 
sine susceptione huius sacramenti de hac vita demigret, in eo est re- 
ponenda, quod iisdem in vitae discrimine constitutis ob Episcopi 
absentiam opportunitas non exhibetur hoc sacramentum suscipiendi. 

Definitae doctrinae est solum Episcopum esse ordinarium confir- 
mationis ministrum® (can. 782 §1): proindeque Apostolica Sedes 
iugiter sedulo studuit, ut huius sacramenti collatio Episcopo, tam- 
quam ius et officlum ipsi proprium, quantum fieri potuisset, reser- 
varetur. Haec vero S. Congregatio semper religiose cavit, ne detri- 
mentum pateretur reverentia huic sacramento debita et offensionem 
piae plebis exspectatio ob privationem personae Episcopi, neve illius 
administrationis conspicuus obfuscaretur splendor ac sollemnis, qui 
decet, minueretur apparatus. . 


Ast, necessitate bonoque fidelium id flagitante, non semel Apos- 
tolica Sedes passim indulgere compulsa est, ut Episcopo, qui in 
certis rerum et personarum adiunctis haberi non posset, simplex 
sacerdos in aliqua ecclesiastica dignitate constitutus sufficeretur, 
tamquam administer extraordinarius huius sacramenti (can. 782 


? Cir. Instructio S.C. de Sacr. edita die Pentecostes (20 maii) 1934, pro sim- 
plici sacerdote sacr. Confirmationis ex Sedis Apostolicae delegatione adminis- 


trante (A.4.8., vol. XXVII, p. 11 seq.); Instructio S.C. de Prop. Fide 4 maii 
1774; Instructio 8. Officii M. iulii 1888. 


3 Cone. Trident., sess. VII, De confirmatione, can. 3. 
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§2); qui congrua pompa eius administrationem perageret, prae- 
monitis semper fidelibus Episcopum esse exclusivum ordinarium 
ministrum huiusce sacramenti illudque ab eo sacerdote conferri ex 
Apostolicae Sedis facultate,t prout complura pontificia indulta lucu- 
lenter ostendunt.§ 

Ut igitur prospiciatur etiam spirituali conditioni tot infantium, 
puerorumque atque adultorum fidelium, qui ob gravem morbum in 
vitae discrimen adducantur, et certo certius mortem oppetant, quin 
sacro chrismate linantur, si observantia iuris communis quoad 
ordinarium ministrum adamussim urgeatur; necessarium visum est 
huic S. Congregationi remedium aliquod exquirere ac suppeditare 
hac gravissima de causa, ut tam notabili fidelium numero offeratur 
occasio Confirmationis suscipiendae. 

Huius negotii momentum perpendens Ssmus D.N. Pius Papa XII, 
animarum saluti plenius consulere studens, prae maxima, quam 
gerit, sollicitudine universalis Ecclesiae, committere dignatus est 
huic 8. Congregationi, pro sua potestate in hac solvenda quaestione, 
ut rem diligenter et impense expenderet in plenariis Comitiis, et 
resolutionem, quae opportuna sibi visa esset, Ipsi proponeret. 

Sacra vero haec Congregatio, praehabitis votis plurium consul- 
torum, doctrina prudentiaque praestantium, et ad trutinam revocatis 
insuper omnibus documentis et actis antea super disciplinam Con- 
firmationis comparatis, totam rem sedulo examini subiecit Purpura- 
torum Patrum in pluribus Conventibus plenariis. 

Mature autem perspecta, quae inde prodiit, sententia idem Sum- 
mus Pontifex, in audientia Excmo huius Sacrae Congregationis 
Secretario die 6 Maii 1946 concessa, huic sacro Dicasterio mandavit 
ut decretum ederet quod disciplinam de Confirmatione adminis- 
tranda in peculiaribus adiunctis supra expositis digereret iuxta leges 
ab Ipso certa scientia et matura deliberatione probatas atque be- 
nigne declaratas. 

Apostolico mandato ideo fideliter obsecundans haec Sacra Con- 
gregatio de Disciplina Sacramentorum praesentibus litteris, quae 
infra recensentur, statuenda decrevit: 

1. Ex generali Apostolicae Sedis indulto, tamquam ministris 
extraordinariis (can. 782 §2) facultas tribuitur conferendi sacra- 


4 Cfr. cit. Instr. S.C. de Sacr., III. 


- 5 Cfr. cit. Instr. 8.C. de Sacr., I, n. 2; cit. Instr. $.C. de Prop. Fide; cit. Instr. 
S. Cfficii; Formulae S.C. de Prop. Fide. 
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mentum Confirmationis, in casibus tantum et sub conditionibus 
infra enumeratis, sequentibus presbyteris, iisdemque dumtaxat: ? 

a) parochis proprio territorio gaudentibus, exclusis igitur parochis 
personalibus vel familiaribus, nisi et ipsi proprio, licet cumulativo, 
fruantur territorio; . 

b) vicariis, de quibus in canone 471, atque vicarlis oeconomis; 

c) sacerdotibus, quibus exclusive et stabiliter commissa sit in 
certo territorio et cum determinata ecclesia plena animarum cura 
cum omnibus parochorum iuribus et officiis. 


2. Praefati ministri Confirmationem valide et licite conferre 
valent per se ipsi, personaliter, fidelibus tantummodo in proprio ter- 
ritorio degentibus, personis non exceptis in locis commorantibus a 
paroeciali iurisdictione subductis; non exclusis igitur seminariis, 
hospitiis, valetudinariis, aliisque omne genus institutis etiam re- 
ligiosis quoquo modo exemptis (cfr. can. 792) ; dummodo hi fideles 
ex gravi morbo in vero mortis periculo stint constituti, ex quo de- 
cessurt praevideantur. 

Si huiusmodi mandati limites iidem ministri praetergrediantur, 
probe sciant se perperam agere et sacramentum nullum conficere, in- 
columi praeterea manente statuto canonis 2365. 


3. Hac facultate uti possunt tum in ipsa episcopali urbe tum extra 
ipsam, sive sedes plena sit sive vacans, dummodo Episcopus dioe- 
cesanus haberi non possit vel legitime impediatur quominus Con- 
firmationem per se ipse valeat conferre, nec alius praesto sit Epis- 
copus communionem habens cum Apostolica Sede, licet titularis tan- 
tum, qui sine gravi incommodo ipsi suffici queat. 


4. Confirmatio conferatur servata disciplina per Codicem I.C. 
inducta et ad rem accommodata, nec non ritu adhibito ex Rituali 
Romano excerpto, quae fuse et ex integro infra transcribuntur: 
gratis vero quovis titulo est conferenda. 


5. Si confirmandi rationis usum sint assecuti, praeter statum 
gratiae, aliqua dispositio atque instructio requiritur ut fructuose hoe 
sacramentum valeant suscipere. Ministri igitur est pro singulorum 
aegrotorum captu eos edocere de his, quae scitu sunt necessaria, in- 
tentionem aliquam suscitando percipiendi hoc sacramentum ad 
robur animae conferendum. Curari autem debet ab his, ad quos 
spectat, ut si dein convaluerint, opportunis institutionibus circa fidei 
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mysteria, naturam atque effectum huius sacramenti diligenter in- 
struantur.® (Cfr. can. 786). 

6. Ad normam can. 798, collati sacramenti adnotationem minister 
extraordinarius in paroeciali confirmatorum libro peragat, ibidem 
inscribendo nomen suum ac nomina confirmati (et si eius subditus 
non sit, etiam illius dioecesis et paroeciae), parentum et patrini, 
diem et locum, adiectis demum verbis: “ confirmatio collata est ex 
Apostolico indulto, urgente mortis periculo ob gravem confirmati 
morbum”. Adnotatio facienda est etiam in libro baptizatorum ad 
normam can. 470 § 2. 

Si confirmatus sit alienae paroeciae, quamprimum minister ipse 
de collato sacramento parochum confirmati proprium certiorem red- 
dat per authenticum documentum, quod omnes notitias complec- 
tatur, de quibus supra. 

7. Ministri extraordinarii tenentur praeterea singulis vicibus 
statim ad Ordinarium dioecesanum proprium authenticum nuntium 
mittere collatae a se Confirmationis, additis adiunctis omnibus in 
casu concurrentibus. 

8. Ordinarii loci est ministros extraordinarios, de quibus supra, 
huius decreti praescriptiones meliore, quem censuerit, modo edocere, 
iisdemque singillatim explanare ut pares omnino inveniantur tam 
gravi negotio obeundo. 

9. Eiusdem Ordinarii loci officium est quolibet anno, sub initio 
anni proxime insequentis, relationem mittere ad hanc S. Congrega- 
tionem de numero confirmatorum, necnon de ratione a ministris ex- 
traordinariis suae dicionis in tam praeclaro munere perfungendo ad- 
hibita. 

Ssmus Dominus Noster Pius divina Providentia Pp. XII, in 
Audientia Exemo Secretario huius Sacrae Congregationis die 20 
Augusti 1946 concessa, decretum de quo supra approbare et Apos- 
tolica Auctoritate munire dignatus est, contrariis quibuslibet, etiam 
speciali mentione dignis, minime obstantibus; mandavitque ut idem 
decretum, in Actorum Apostolicae Sedis commentario officiali eden- 

~ dum, vim legis habere incipiat a die 1* Ianuarii 1947. 

Datum Romae, ex aedibus Sacrae Congregationis de Disciplina 
Sacramentorum, die 14 Septembris anni 1946. 

D. Carp. Jorio, Praefectus. 
i38. 
F. Bracct, Secretarius. 


6 Cfr. S. Off., 10 apr. 1861 in Collect. S.C. de Prop. Fide, edit. a. MCMVII, 
vol. I, p. 663, n. 1213; Cathechismus Romanus, De Confirmatione. 
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II 


DISCIPLINA CODICIS I.Cc. SERVANDA IN CONFIRMATIONE CONFERENDA 
VI HUIUS APOSTOLICI INDULTI 


1. Sacerdos, cui facultas haec concessa fuerit, probe sciat sacra- 
mentum Confirmationis conferri debere per manus impositionem 
cum unctione chrismatis in fronte et per verba in pontificalibus 
libris ab Ecclesia probatis praescripta (can. 780). 


2. Hoc sacramentum, quod characterem imprimit, iterari nequit; 
si vero prudens dubium exsistat, num revera vel num valide colla- 
tum fuerit, sub conditione iterum conferatur (can. 732). 


3. Chrisma, quod huic sacramento administrando, etiamsi per 
presbyterum simplicem inservit, debet esse ab Episcopo, cum Apos- 
tolica Sede communionem habente, consecratum feria V in Coena 
Domini proxima superiore; neque adhibeatur vetus, nisi necessitas 
urgeat. Mox deficienti oleo benedicto aliud oleum de olivis non 
benedictum adiiciatur, etiam iterato, minore tamen copia (can. 734, 
781). Numquam vero licet sine chrismate Confirmationem ad- 
ministrare vel illud ab Episcopis haereticis aut schismaticis accipere. 
Unctio autem ne fiat aliquo instrumento, sed ipsa ministri manu 
capiti confirmandi rite imposita (can. 781 § 2). 


4, Presbyter latini ritus cui, vi indulti, haec facultas competat, 
Confirmationem valide confert solis fidelibus sui ritus, nisi in indulto 
aliud expresse cautum fuerit. Nefas est prebyteris ritus orientalis, 
qui facultate vel privilegio gaudent Confirmationem una cum bap- 
tismo infantibus sui ritus conferendi, eandem ministrare infantibus 
latini ritus (can. 782 §§ 4 et 5). 


5. Presbyter privilegio Apostolico donatus, obligatione tenetur 
sacramentum hoc illis, quorum in favorem est concessa facultas, rite 
et rationabiliter petentibus conferendi (can. 785 §§ 1 et 2). 


6. Quamquam hoe sacramentum non est de necessitate medii ad 
salutem, nemini tamen licet, oblata occasione, illud negligere; imo 


parochi curent ut fideles ad illud opportuno tempore accedant (can. 
787). 


7. Ex vetustissimo Ecclesiae more, ut in baptismo, ita etiam in 
Confirmatione adhibendus est patrinus, si haberi possit (can. 793). 


8. Patrinus unum tantum confirmandum aut duos praesentet, nisi 
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aliud iusta de causa ministro videatur; unus quoque pro singulis 
confirmandis sit patrinus (can. 794). 
9. Ut quis sit patrinus, oportet: 


1° Sit ipse quoque confirmatus, rationis usum assecutus et inten- 
tionem habeat id munus gerendi; 

2° Nulli haereticae aut schismaticae sectae sit adscriptus, nec 
sententia condemnatoria vel declaratoria sit excommunicatus, aut 
infamis infamia iuris, aut exclusus ab actibus legitimis, nec sit 
clericus depositus vel degradatus; 

3° Non sit pater, mater, coniux confirmandi; 

4° A confirmando eiusve parentibus vel tutoribus vel, hi si desint 
aut renuant, a ministro vel a parocho sit designatus; 

5° Confirmandum in ipso Confirmationis actu per se vel per pro- 
euratorem physice tangat (can. 795). 


10. Ut quis licite ad patrini munus admittatur, oportet: 

1° Sit alius a patrino baptismi, nisi rationabilis causa, iudicio 
ministri, aliud suadeat, aut statim post baptismum legitime Con- 
firmatio conferatur; 

2° Sit elusdem sexus ac confirmandus, nisi aliud ministro in 
casibus particularibus ex rationabili causa videatur; 

3° Decimum quartum suae aetatis annum attigerit, nisi aliud 
justa de causa ministro videatur; 

4° Non sit propter notorium delictum excommunicatus vel ex- 
clusus ab actibus legitimis vel infamis infamia iuris, quin tamen sen- 
tentia intercesserit, nec sit interdictus aut alias publice criminosus 
vel infamis infamia facti; 

5° Fidei rudimenta noverit; 

6° In nulla religione sit novitius vel professus, nisi necessitas 
urgeat et expressa habeatur venia Superioris saltem localis; 

7° In sacris ordinibus non sit constitutus, nisi accedat expressa 
Ordinarii proprii licentia (can. 796 et 766). 


11. Ex valida Confirmatione oritur inter confirmatum et patrinum 
cognatio spiritualis, ex qua patrinus obligatione tenetur confirma- 
tum perpetuo sibi commendatum habendi eiusque christianam edu- 
cationem curandi (can. 797). Ex hac tamen cognatione spirituali 
non amplius oritur impedimentum ad matrimonium (can. 1079). 


12. Ad collatam Confirmationem probandam, modo nemini fiat 
praeiudicium, satis est unus testis omni exceptione maior, vel ipsius 
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confirmati iusiurandum, nisi confirmatus fuerit in infantili aetate 


(can. 800). Be fl 

13. Presbyter qui nec a iure nec ex Romani Pontificis concessione 
facultatem habens sacramentum Confirmationis ministrare ausus 
fuerit, suspendatur; si vero facultatis sibi factae limites praetergredi 
praesumpserit, eadem facultate eo ipso privatus exsistat (can. 2365). 


Ill 


RITUS SERVANDUS A SACERDOTE VI HUIUS APOSTOLICI INDULTI 
CONFIRMATIONEM CONFERENTE 


Cum tempus advenerit, quo sacerdos, utens facultate sibi ab Apos- 
tolica Sede, wt supra, tributa, administrare Confirmationem aegro- 
tanti in periculo mortis constituto intendit, saltem stola, si superpel- 
licewum habere non possit, indutus, circumstantes admoneat, quod 
nullus alius, nisi Episcopus, Confirmationis ordinarius minister est; 
se vero collaturum esse illam iure per S. Sedem delegato. Cavere 
debet ne coram haereticis aut schismaticis, et multo minus eis minis- 
trantibus, confirmet. 

Dein moneat patrinum (vel matrinam) ut ponat manum suam 
dexteram super humerum dexterum confirmandi, sive infantis, sive 
adult. 

Stans igitur versa facie ad confirmandum, iunctis ante pectus 
mambus, dicit: 

V. Spiritus Sanctus supervéniat in te et virtus Altissimi custdédiat 
te a peccatis. 

R. Amen. 

Deinde, signans se a fronte ad pectus signo crucis, dicit: 

V. Adjutorium nostrum in némine Démini. 

R. Qui fecit celum et terram. 

V. Domine exaudi oratidnem meam. 

R. Et clamor meus ad te véniat. 

V. Dominus vobiscum. 

R. Et. cum spiritu tuo. 


Tunc, extensis versus confirmandum manibus, dicit: 


Orémus. ONS 


_ Omnipotens sempitérne Deus, qui regenerdre dignatus es hunc 
famulum tuum (hance famulam tuam) ex aqua et Spiritu Sancto 
quique dedisti ei remissisnem émnium peccatorum: emitte in eum 
(eam) septiformem Spiritum tuum Paraclytum de celis, 
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R. Amen. : 

V. Spiritum sapiéntiae et intelléctus. 

R. Amen. 

V. Spiritum consilii et fortitudinis. 

R. Amen. 

V. Spiritum sciéntie et pietatis. 

R. Amen. 

Adimple eum (eam) Spiritu timdris tui, et consigna eum (eam) 
signo Cru + cis Christi, in vitam propitiatus etérnam. 

Per eundem Dominum Nostrum Jesum Christum, Filium tuum: 
Qui tecum vivit et regnat in unitate ejisdem Spiritus Sancti Deus, 
per Omnia saecula seeculorum. 

Postea sacerdos inquirit de nomine confirmandi, et, summitate 
pollicis dexterae manus Chrismate intincta, confirmat eum dicens: 

N. Signo te signo Cru + cis, quod dum dicit, imposita manu dezx- 
tera super caput confirmandi, producit pollice signum crucis in 
fronte illius, deinde prosequitur: et confirmo te Chrismate salttis. 
In nomine Pat tris et Fi + li et Spiritus + Sancti. 

R. Amen. 

Et leviter eum in’ maxilla caedit, dicens: 

Pax tecum. 

Sacerdos, postquam frontem confirmandi linierit sacro Chrismate, 
eam gossypio diligenter abstergat. 

Tergit postea cum mica panis, et lavat pollicem et manus super 
pelvim; deinde aquam lotionis cum pane et gossypio in vase mundo 
reponat et ad ecclesiam postea deferat, comburat, cineresque 
provciat in sacrarium. 

Post lotionem ab ipso sacerdote dicitur: 

Confirma hoc, Deus, quod operatus es in nobis, a templo Sancto 
tuo, quod est in Jerisalem. 

V. Gloria Patri, et Filio et Spiritui Sancto. Sicut erat in prin- 
cipio et nunc et semper et in saecula seculérum. 

R. Amen. 

Et repetitur antiphona: Confirma hoc, Deus, etc. 

Qua repetita, sacerdos stans versus infirmum, iunctis ante pectus 
manibus, dicit: 

V. Osténde nobis, Démine, misericordiam tuam. 

R. Et salutare tuum da nobis. 
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V. Démine, exaudi orationem meam. 

R. Et clamor meus ad te véniat. 

V. Dominus vobiscum. 

R. Et cum spiritu tuo. 

Iunctis vero adhuc ante pectus manibus, dicit: 

Orémus. Oratio 

Deus, qui Apostolis tuis Sanctum dedisti Spiritum, et per eos 
eortimque successores céteris fidélibus tradéndum esse voluisti; 
réspice propitius ad humilitatis nostre famulatum, et presta, ut ejus 
cor, cujus frontem sacro Chrismate delinivimus, et signo Sancte 
Crucis signavimus, idem Spiritus Sanctus in eo supervéniens, 
templum glorie suze dignanter inhabitando perficiat: qui cum Patre 
et eddem Spiritu Sancto vivis et regnas Deus, in saecula seculorum. 

R. Amen. 

Deinde dicit: 

Ecce sic benedicétur homo, qui timet Dominum. 


Et vertens se ad confirmatum, ac faciens super eum signum 
Crucis, dicit: 

Bene + dicat te Dominus ex Sion, ut videas bona Jerusalem 
Omnibus diébus vite tue, et habeas vitam etérnam. 

R. Amen. 


(English translation) 


I 
DECREE 


CONCERNING THE ADMINISTRATION OF CONFIRMATION TO THOSE WHO 
ARE IN DANGER OF DEATH FROM DISEASE 


Catholic doctrine proclaims that the gifts of the Holy Ghost are 
conferred in the Sacrament of Confirmation. This explains the un- 
ceasing insistence of the Church that children, cleansed in the 
waters of Baptism, should be strengthened by that Sacrament by 
which the heavenly endowments of the Paraclete are acquired to 
strengthen the faith bestowed in Baptism, that thus enriched with a 
greater store of grace and signed with the mark of a soldier of 


par they might be prepared for the accomplishment of unlimited 
ood. 
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Though it is a truism of law that Confirmation is not required as 
a necessary means (de necessitate medit) for salvation (can. 787), 
nevertheless because of its excellence and abundance of riches, it 
must be the assiduous concern of all who are charged with the care 
of souls that no one, when the occasion permits, should neglect so 
preeminent a mystery of our Savior’s Redemption, especially since 
it is so adequate as a weapon in the bitter struggle against the 
wickedness of the devil and against the illusions of the world and 
the flesh, effecting a notable increase. of grace and of all the virtues 
in this world and of heavenly glory in the life to come. 

Although zealous directors of souls spare no effort to provide that, 
if it is at all possible, all who are baptized should be duly 
strengthened by this Sacrament, and indeed not long after they have 
attained the use of reason, that is, at about the age of seven years, 
though it is assuredly lawful to anticipate that age, as canon 788 
expressly indicates, “if the infant is in danger of death or the 
minister shall deem it justified on account of reasonable and serious 
arguments”; nevertheless statistical accounts show that, since chil- 
dren are espeCcially likely to die long before they reach the age of 
reason, many depart this life without the anointing of sacred chrism, 
especially in these our times that follow on the catastrophic affliction 
of war; moreover daily experience testifies that this is also true of 
not a few adults who were unable, for various reasons, to be con- 
firmed in their childhood. 

This loss is avoided in the Oriental Church in which it is the cus- 
tom to confirm infants immediately after the reception of Baptism. 
The same practice was prevalent also among the Latins in the early 
ages of the Church’s history and still prevails, on the basis of lawful 
custom, among certain peoples; on the other hand, the common law 
of the Latin Church, as embodied in can. 788 already cited, provides 
that the administration of this Sacrament shall be deferred until 
about the seventh year of age, an age at which, in view of the fitting 
instruction in Christian Doctrine that can be given, children are able 
to derive richer benefits from the Sacrament.” 


1S. Thomas, p. III, quaest. 72, art 8 ad 4. 

2 Cfr. Instruction of the S.C. de Sacr. issued on Pentecost (May 20) 1934, for 
the guidance of a priest administering the Sacrament of Confirmation in virtue 
of delegation of the Apostolic See (A.A.S., vol. X XVII, p. 11 seq.) ; Instruction 
of the S.C. de Prop. Fide of May 4, 1774; Instruction of the Holy Office of 
July 1888. 
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The principle reason why so great a number of the faithful depart 
this life without receiving this Sacrament is found in the fact that, 
owing to the absence of a Bishop, they lack the opportunity of re- 
ceiving it when they are in danger of death. z. 

It is a defined dogma that only a Bishop is the ordinary minister 
of Confirmation? (can. 782 §1); therefore the Apostolic See has 
constantly and earnestly insisted that, in so far as it was possible, 
the administration of this Sacrament should be reserved to the 
Bishop, as a function involving his rights and duties. In like man- 
ner, this Sacred Congregation has always been attentively concerned 
to prevent anything that would diminish the reverence due this 
Sacrament or that would offend the loyal faithful’s anticipation of 
the presence of their Bishop personally in their midst; or that would 
becloud the distinguished splendor of the administration of the Sac- 
rament by him; or that would curtail its appropriate solemnities. 

But more than once when necessity and the welfare of the faithful 
demanded it, the Apostolic See has been at times compelled to per- 
mit that when a Bishop, in given situations resulting from cireum- 
stances or from the persons involved, was unavailable, an eztra- 
ordinary minister of this Sacrament (can. 782 § 2) might take his 
place in the person of a priest enjoying some ecclesiastical dignity 
and administer this Sacrament with fitting pomp, with the obliga- 
tion of informing the faithful that the ordinary minister of this 
Sacrament is exclusively a Bishop and that the priest confers it 
only in virtue of delegation of the Apostolic See;* this is clearly 
evident from a large number of pontifical indults.5 

Therefore, to provide for the spiritual lot of so great a number of 
infants, children and adults, who are in danger of death through 
serious illness, and are almost certain to die without the anointing 
of sacred chrism should the observance of the common law requiring 
its administration by the ordinary minister be rigorously demanded, 
it has seemed necessary to this Sacred Congregation to look for and 
supply a remedy, moved by the gravest of reasons, namely that an 
opportunity of receiving Confirmation might be afforded so notable 


a number of the faithful. 
8 Conc. Trident., sess. VII, De confirmatione, can. 3. 
4 Cfr. cit. Instr. S.C. de Sacr., IIT. 


5 Cfr. cit. Instr. S.C. de Sacr., I, n. 2; cit. Instr. S.C. de P Fi i 
oe ") ’ . ’ . fe. whats. * d : : 4 
S. Officii; Formulae 8.C. de Prop. Fide. rop. Fide; cit. Instr 
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Aware of the importance of this matter, our Holy Father, Pope 
Pius XII, striving the more effectively to promote the salvation of 
souls and moved by the utmost solicitude for the whole Church, has 
deigned to commission this Sacred Congregation, in keeping with its 
competence, to solve this problem through diligent and attentive 
study in plenary Committee and to report to Him the solution which 
it judged most practical. 

This Sacred Congregation obtained the views of many consultors, 
famed for their learning and wisdom, weighed carefully all the docu- 
ments and records affecting the law of Confirmation in the past, 
and, in many plenary meetings of the Cardinals, submitted the 
whole question to their assiduous scrutiny. 

After careful study of the resulting decision, the same Supreme 
Pontiff, in an audience granted to the Most Excellent Secretary of 
this Sacred Congregation on May 6, 1946, ordained that this Sacred 
Congregation should issue a decree which would determine the 
method for the administration of Confirmation in the circumstances 
described above in accordance with laws approved and benignly 
declared by him with certain knowledge and after mature delibera- 
tion (certa scientia et matura deliberatione). 

In faithful obedience, therefore, to this Apostolic command, this 
Sacred Congregation of the Discipline of the Sacraments by these 
presents has decreed the following: 

1. In virtue of a general indult of the Apostolic See, the faculty 
of conferring the Sacrament of Confirmation is granted, in only 
those cases and only under those conditions noted below, to the fol- 
lowing priests as extraordinary ministers (can. 782 § 2), and only 
to them: 

a) pastors (parochis) entrusted with their own territory, to the 
exclusion therefore of personal or family pastors, unless they also 
are entrusted with their own territory, even though cumulatively 
with other pastors; 

b) vicars mentioned in canon 471 and vicars econome (vicariis 
oeconomis) ; 

c) priests to whom is exclusively and unconditionally (stabiliter) 
entrusted the complete care of souls with all the rights and obliga- 
tions of pastors (parochorum) in a definite territory and with a 
definite church. 

2. The aforesaid ministers are authorized validly and lawfully to 
confer Confirmation, but only in person, and only to persons actu- 
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ally within their territory, not excluding, however, persons actually 
present in places withdrawn from the pastor’s jurisdiction, and not 
excluding, therefore, seminaries, lodging places, hospitals or other 
institutes of that kind, even though religious, no matter in what 
manner they are exempt (cfr. can. 792) ; provided the faithful in- 
volved are in real danger of death because of serious illness from 
which it is foreseen they will die. 

Should these ministers exceed the limits thus imposed, they should 
thoroughly understand that they act in vain and that they confer a 
Sacrament invalidly, and moreover that the provisions of canon 
2365 are applicable. 

3. They may use this faculty both in the episcopal city and out- 
side it, whether the see is vacant or occupied by an incumbent, pro- 
vided that the diocesan Bishop in unavailable or is lawfully pre- 
vented from conferring Confirmation in person, and that there is at 
hand no other Bishop in communion with the Apostolic See, even 
though only a titular Bishop, who could without serious inconven- 
ience take the other’s place. 

4. Confirmation shall be conferred in accordance with the require- 
ments of the Code of Canon Law duly applied to the case, and with 
the rite of the Roman Ritual, matters fully and entirely presented 
below; it is to be conferred without a charge based on any title. 

5. If those who are to be confirmed have attained the use of rea- 
son, they need, besides the state of grace, some desire for and knowl- 
edge of this Sacrament, in order that they may be able to receive it 
fruitfully. It is the duty of the minister, therefore, to instruct sick 
persons, in accordance with the latter’s intelligence, in the matters 
which it is necessary for them to know, and to stimulate in them 
some intention of receiving this Sacrament for the strengthening of 
their souls. Moreover, if they recover their health, provision must 
be made by those whose duty it is, that they be given attentive in- 
struction by convenient lessons in the mysteries of faith, and the na- 
ture and the effect of this Sacrament ® (cfr. can. 786). 

6. According to the rule of can. 798, the extraordinary minister 
shall record the fact of the conferring of the Sacrament in the paro- 
chial register of Confirmations, inserting in it his own name and the 
names of the person confirmed (and if the latter was not his subject, 


8 Cfr. S. Off., 10 apr. 1861 in Collect. S.C. de Prop. Fide, edit. a. MCMVII, 
vol. I, p. 663, n. 1213; Catechismus Romanus, De Confirmatione. 
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the name also of his diocese and parish), the names of his parents 
and of the sponsor, the day and the place of Confirmation, with the 
addition of the words: “ confirmatio collata est ex Apostolico in- 
dulto, urgente mortis periculo ob gravem confirmati morbum” 
[“ confirmation was conferred in virtue of an Apostolic indult, in 
danger of death arising from the serious illness of the person con- 
firmed ”]. The notation shall be made also in the register of Bap- 
tisms according to the rule of can. 470 § 2. 

If the person confirmed belonged to another parish, the minister 
shall notify the person’s pastor as soon as possible of the fact that 
Confirmation was conferred upon the latter, giving in an authentic 
document all the information described above. 

7. Extraordinary ministers are further required on each occasion 
to send at once to their own diocesan Ordinary an authentic an- 
nouncement that they have conferred Confirmation, with a state- 
ment of all the circumstances of the case. 

8. It is the duty of the local Ordinary, according to the most 
feasible plan, to instruct the extraordinary ministers described above 
in the provisions of this decree, explaining it to them individually 
to render them entirely prepared for the proper discharge of so seri- 
ous a task. 

9. It is also the duty of the local Ordinary to send to this Sacred 
Congregation each year, approximately at the beginning of the sub- 
sequent year, a report of the number confirmed, as well as a state- 
ment on the manner in which the extraordinary ministers of his 
jurisdiction discharge this sublime function. 

Our Holy Lord Pius by divine Providence Pius XII, in an Audi- 
ence granted the Most Excellent Secretary of this Sacred Congrega- 
tion on August 20, 1946, has deigned to approve the above printed 
decree and to fortify it with his Apostolic Authority, in spite of any- 
thing to the contrary, even though it should be entitled to special 
mention; and he has commanded that the aforesaid decree should 
be printed in the Official Commentary, the Acta Apostolicae Sedis, 
and should have the force of law from January 1, 1947. 

Given at Rome, at the Office of the Sacred Congregation of the 
Discipline of the Sacraments, September 14, 1946. 


D. Carp. Jorto, Prefect. 


* 
LB 8. F. Bracct, Secretary 
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COMMENTARY 


The faithful are obliged to receive the Sacrament of Confirmation 
when the opportunity presents itself, even though the reception of 
this Sacrament is not a necessary means (de necessitate medit) of 
salvation. It is from their bishop, the ordinary minister of the 
Sacrament, as the Council of Trent has defined, that they are nor- 
mally required to receive it. Canon 239, § 1, 23°, however, confers 
this faculty on Cardinals without territorial restriction, while canon 
782, § 3, confers it, within the limits of the territory subject to them 
and for their term of office, on abbots nullius, prelates nullius, vicars 
Apostolic, and prefects Apostolic. 

Moreover, the faculties issued by the Sacred Congregation for 
the Propagation of the Faith provide that Ordinaries subject to it 
may grant the faculty of confirming to one or two of their priests, 
i.e., to not more than one in each station, in places far distant from 
the Ordinaries’ residences, to be used only in the absence of a 
Bishop. In 1929 Pius XI, through an indult valid for ten years, 
permitted the local Ordinaries of Latin America to depute priests 
enjoying an ecclesiastical dignity for the administration of this Sac- 
rament. 

In accord with this disposition to provide greater facility to the 
faithful in the reception of the Sacrament of Confirmation, our Holy 
Father, approving the arguments advanced by the Cardinal Prefect 
of the Sacred Congregation of the Sacraments, has issued a decree 
extending to pastors throughout the world the faculty of conferring 
this Sacrament, thus bringing to fruition a project of the eminent 
canonist, Father Wernz, who, at the time of the drafting of the Code, 
proposed a canon of the same import as the present decree. 

By this decree the indult granting the faculty of conferring the 
Sacrament of Confirmation as extraordinary ministers is granted to 
certain priests, and to them only. Who are these priests? All 
those who are entrusted with the care of souls? By no means. All 
those who are considered as the equivalent of pastors by canon 451, 
§ 2, 2° Again, by no means. A study printed in this number of 
THE Jurist * presents the arguments for the conclusion that the 
only parochial vicars who are granted this faculty are perpetual 


vicars of a filial church enjoying a permanent status, vicars econome, 
and vicars of moral persons. 


1THeE Jurist, VII (1947), 174. 
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= 


Are all priests belonging to a religious institute who are placed 
in charge of a parish to be regarded as vicars of the religious house 
or of the religious institute? They are vicars only when the reli- 
gious house or the religious institute is itself the pastor (parochus) 
and this is effected only by a complete union of the parish with the 
religious house or the religious institute, effected in accordance with 
canon 452, §§ 1,2; 1423, § 2, and 1425, § 2, i.e., with the permission 
of the Holy See.? 

When a priest belonging to a religious community is installed as 
pastor of a secular parish, i.e., a parish not united pleno iure to a 
religious institute, though he is not a vicar of the latter, he is never- 
theless a pastor. The fact that he can be removed at the will of the 
local Ordinary, with notification to his superior, or by his superior, 
with notification of the local Ordinary, does not seem to prevent his 
being regarded as a pastor so as to be included under the first classi- 
fication in the decree granting the faculty of conferring Confirma- 
tion.® 

Personal pastors are granted this faculty, in virtue of the first 
classification of priests receiving it, when they have charge of all 
the persons living in a definite territory, even though this territory 
is cumulatively subject to a territorial pastor. National parishes ¢ 
in the United States are assigned a definite territory. Consequently 


2Can. 1423, §2. Nequeunt vero [Ordinarii locorum] paroeciam unire . 
cum monasteriis, ecclesiis religiosorum aut alia persona morali ... Can. 1425, 
§2. [Si a Sede Apostolica paroecia domui religiosae uniatur] .. . pleno ture, 
paroecia fit religiosa et Superior potest sacerdotem e sua religione ad curam 
animarum exercendam nominare, sed Ordinarii loci est eundem probare et 
instituere, eiusque iurisdictioni, correctioni et visitationi ipse subesse debet in 
jis rebus quae ad curam animarum pertinent, ad normam can. 631. 

Can. 471, §1. Si paroecia pleno iure fuerit unita domui religiosae, ecclesiae 
eapitulari vel alii personae morali, debet constitui vicarius, qui actualem curam 
gerat animarum,... 

Can. 452, §1. Sine Apostolicae Sedis indulto paroecia nequit personae 
morali pleno iure uniri, ita nempe ut ipsamet persona moralis sit parochus, ad 

<normam can. 1423, § 2. 

§2. Persona moralis, cui paroecia sit pleno iure unita, habitualem tantum 
curam animarum retinere potest, servato, quod ad actualem spectat, praescripto 
can. 471. 


3 Cf. can. 454, § 5. 


4 The permission of the Holy See is necessary to establish national parishes, 
but no change is to be made in the status of those established before the 
Code—can. 216, § 4. 
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the pastors of these parishes are authorized by the present decree to 
confer the Sacrament of Confirmation. 

It is otherwise, however, with military chaplains, as they are per- 
sonal pastors to whom a definite territory has not been assigned. 

The diocesan administrator (Vicarius Capitularis) and the vicar 
general are not included in this concession, either, unless they are 
pastors. oes : 

Assistants, chaplains of hospitals and other institutions, seminary 
rectors and superiors of religious houses are also excluded from par- 
ticipation in it. 

Those to whom it is granted cannot subdelegate it but must use 
it personally. Moreover, they can use it only in behalf of the 
faithful who are actually within the territory subject to them. It 
cannot be used by a pastor for his parishioners when they are out- 
side his territory. However, a pastor can confer the Sacrament on 
any persons who happen to be within the limits of his jurisdiction, 
no matter what their age, and even though they be within the limits 
of a papal cloister. 

The faculty can be used in behalf only of those who are in danger 
of death by reason of a grave illness. The danger of death must 
be foreseen. If it arises from an extrinsic cause, such as the im- 
minence of battle in the case of a soldier, electrocution in the case 
of a condemned man, or an air raid in the case of a civilian, the use 
of the faculty is not justified. 

Though one might hesitate at first to apply to the word “ illness ” 
in the decree the interpretation of the words of canon 940 “ ob in- 
firmitatem vel senium ” accepted by the authors,® in view of the fact 
that the Sacred Congregation in the present decree employs the 
words “ex gravi morbo” when it could have used “ ob infirmita- 
tem”, nevertheless it seems reasonable to conclude that it adopted 
the words “ ex gravi morbo ” because authors take it for granted in 
commenting on canon 940 that “ infirmitas ” and “ morbus ” mean 
the same thing. Moreover, they understand it to include any in- 
trinsic affection of the human organism, even though it may have 
originally arisen from a wound. In practice, then, those posscssing 
the faculty of conferring this Sacrament seem justified in using it if 


5Can. 940. $1. _Extrema unctio praeberi non potest nisi fideli, qui post 
adeptum usum rationis ob infirmitatem vel senium in periculo mortis versetur. 


Cf. Vermeersch-Creusen, Epitome Iuris Canonici, II 5 oni 
; 2 . ed, 
Romae: H. Dessain, 1934), n. 225. (5. ed, Mechliniae- 
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they can make a decision that the time has come for the administra- 
tion of the Sacrament of Extreme Unction. This standard of judg- 
ment disposes also of the possible scrupulous attitude that might be 
adopted towards the other words of the decree describing the ex- 
tremity of those in whose behalf the faculty can be used, “ in vero 
mortis periculo sint constituti, ex quo discessuri praevideantur ”. 

The conditions placed for the validity of the use of the faculty 
seem to be exhausted in the first and second paragraphs of the legis- 
lative portion of the decree, especially since a sentence at the end 
of the second paragraph, almost by way of summation, points to 
the invalidity of the act if it exceeds the concession of the faculty 
and to the penal canon 2365.6 The judgment as to whether a 
Bishop can be obtained or not seems to involve such an imponder- 
able consideration that it could hardly have been the intention of 
the Sacred Congregation to make the validity of the use of the 
faculty depend upon its being a true one. Vromant is of this 
opinion with regard to a similar restriction in the faculty of mis- 
sionaries permitting them to confer this Sacrament.’ The use of the 
word “ dummodo ” in specifying the unavailability of a Bishop as a 
condition to be fulfilled before the faculty can be used might afford 
an argument that its fulfillment is necessary for the validity of the 
act in view of the provision of canon 39.8 Canon 39, however, sets 
forth a rule of interpretation for rescripts, not for laws enacted “ ex 
certa scientia ”. 

In the use of the faculty the priest may wear only a stole, if it 
is impossible to obtain a surplice. At the outset he is required to 
inform those present that only a Bishop is the ordinary minister of 
Confirmation, and that he is using a faculty delegated by the Holy 
See. Moreover, he must take care that he does not confer this 
Sacrament in the presence of heretics or schismatics, much less use 


6 Can. 2365. ... “si vero facultatis sibi factae limites praetergredi prae- 
sumpserit [presbyter qui facultatem habet ex iure vel ex Romani Pontificis 
concessione sacramentum confirmationis ministrandi], eadem facultate eo ipso 
privatus exsistat.” 

7Vromant, Facultates Apostolicae Quas Sacra Congregatio de Propaganda 
Fide Delegare Solet Ordinariis Missionum, Commentaria in Formulam Ter- 
tiam, (Louvain: Museum Lessianum, 1926), p. 28. 

8 Can. 39. Conditiones in rescriptis tune tantum essentiales pro eorum vali- 
ditate censentur, cum per particulas si, dummodo, vel aliam eiusdem significa- 
tionis exprimuntur. 
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their assistance. If the presence of a guard were necessary to fore- 
stall violence on the part of an insane person who might r elapse out 
of a lucid interval or a quiescent mood, it would seem that epikeia 
would justify the minister in not being too insistent that the guard 
be not a heretic or a schismatic, especially in a non-Catholic or a 
non-sectarian institution. However, the minister would not seem 
justified in permitting a heretic or a schismatic to hold the Retual 
at the prayers requiring the extension of both his hands. ’ 

Before proceeding to the introductory verses, the minister in- 
structs the sponsor to place his or her right hand on the right 
shoulder of the person to be confirmed, whether the latter is an in- 
fant or an adult. The sponsor should be of the same sex as the per- 
son confirmed. He should be a different person from the sponsor 
at Baptism unless Confirmation is conferred immediately after 
Baptism. However, canon 796 permtis exceptions to both these 
provisions if a justifying reason intervenes. The Judgment as to 
the sufficiency of the reason is left to the minister; there is no rea- 
son to suppose that the extraordinary minister does not enjoy this 
competence. Canon 795 requires for the validity of the sponsor’s 
act that the sponsor be himself confirmed; that he possess the inten- 
tion of acting as sponsor; that he be designated by the person to be 
confirmed, by the parents or guardians of the latter, or, if he lacks 
parents and guardians, by the minister or the respective pastor; and 
that he touch the subject physically at the moment of Confirmation, 
though he may do this through a proxy. It is forbidden that he be 
the parent or the spouse of the person to be confirmed. Moreover, 
one cannot be validly chosen sponsor if he belongs to a heretical or 
a schismatic sect. The same is true of one who had incurred, 
through a judicial sentence, excommunication or any of the other 
penalties listed in canon 765, 2°. In the absence of such a judicial 
sentence, a person so disqualified acts unlawfully, as do interdicted 
persons and those of ill repute. Moreover, to be a lawful sponsor, 
one is required to have begun the fourteenth year of age, unless a 
justifying reason, of which the minister is the judge, warrants an 
exception; and he must know the rudiments of faith 

If there should be a prudent doubt as to whether the person has 
been confirmed, the Sacrament should be conferred conditionally.!° 


® Cann. 766, 2°; 796, 3°. 
10 Can. 732. 
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A doubt of this kind cannot be said to exist universally with regard 
to children confirmed by Orthodox priests, though it could exist in 
individual cases, either as to the fact of Confirmation or as to its 
validity.14 A prudent doubt may also arise with regard to the pre- 
vious Confirmation of adults of the Latin rite, especially in the case 
of those who have come into the Church as adults. The pastor, in 
the presence of a doubt, should try to dispel it by asking the rela- 
tives of the dying person whether the latter has been confirmed, 
using care to obtain specific information as to the details of the 
ceremony in which Confirmation was conferred, v.g. the name of 
the sponsor and of the confirming bishop. If details cannot be ob- 
tained, the mere assertion of a person’s relatives that he has been 
confirmed is not without value, though it would hardly establish 
moral certainty without corroboratory presumptions, v.g. the fact 
that the family is thoroughly Catholic and faithful to its religious 
obligations. Presumptions of this kind are sound, even if the 
relatives might express a purely negative doubt regarding the fact 
of the dying person’s Confirmation. On the other hand, the inter- 
rogation of relatives may demonstrate at once beyond a doubt either 
that the person has been confirmed or that he has not been con- 
firmed. 

Under canon 785, § 2, pastors who enjoy the faculty of the present 
decree are bound to use it in behalf of those in whose favor it was 
granted when they reasonably request it. This obligation is not 
per se a grave one, but Cappello argues that a real obligation exists 
requiring even a bishop to confirm a dying person when, on request, 
he can do so without an effort that is proportionately too great.'” 


11 Tf a convert from the Orthodox Church is in danger of death, the minister- 
ing priest seems exempted from the obligation of informing him that he is 
entitled to choose membership in the Oriental rite rather than the Latin rite, 
a right of choice given him in the Constitution of Pope Leo XIII, Orientaliwm 
dignitas, 30 nov. 1894—Fontes, n. 627. Should he recover, he could then 
exercise the choice of which he was ignorant in his illness. Though the choice 
might seem thus suspended, the pastor of the Latin rite would seem to be 
authorized to use his faculty to confer the Sacrament of Confirmation, abso- 
lutely or conditionally, without violating the rule of canon 782, §4, which 
forbids a minister to confer this Sacrament on a person belonging to another 
rite. Of course, if there is no prudent doubt about the validity of a former 
reception of this Sacrament on the part of the dying convert, the faculty can- 
not be used. 


12 Tractatus Canonico-M oralis de Sacramentis, 3 vols., I (3. ed., Taurinorum 
Augustae: Marietti, 1938), n. 207. 
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This faculty extends to the Confirmation of adults and infants; 
adult idiots who have been such from birth are classed as infants 
and even the incurably insane, if it can be presumed that the latter 
are in the state of grace. In the case of baptized Catholics, this 
presumption can be invoked in the absence of evidence to the con- 
trary, particularly since it suffices for the fruitful reception of Con- 
firmation that the state of grace be recovered through an act of per- 
fect contrition, not necessarily, as in the case of the reception of 
Holy Communion, through sacramental confession and absolution. 
Their will to live a Catholic life affords sufficient assurance of the 
implicit habitual intention of receiving this Sacrament. If the 
existence of such an intention can be ascertained, the same applies 
to those dying persons who will not regain consciousness. 

If the dying person is conscious and in possession of the use of 
reason, the extraordinary minister is required by the present decree 
to give him instruction in keeping with his intelligence and to stimu- 
late in him a desire for the reception of this Sacrament. If he re- 
covers, the pastor must provide for his further instruction in the 
mysteries of faith and in the nature and the effects of the Sacrament 
of Confirmation. 

The extraordinary minister is instructed in the rite that accom- 
panies the decree to wipe the forehead of the person confirmed with 
cotton. Then he is instructed to wipe his thumb and hands with a 
piece of bread and to wash them over a basin. Afterwards he is 
required to place this water, the bread and the cotton in a clean 
vessel, which he is instructed to carry back to his church, where he 
burns it all and deposits the ashes in the sacrarium. 

The fact of the administration of the Sacrament is to be recorded 
by the extraordinary minister in the parish register of Confirma- 
tions, with the additional note: “ confirmatio collata est ex Apos- 
tolico indulto, urgente mortis periculo ob gravem confirmati mor- 
bum y [“ confirmation was conferred in virtue of an Apostolic in- 
dult in danger of death arising from the serious illness of the person 
confirmed ”). As in the usual case of Confirmation administered 
ae eR ceentaleenle” : notation is required to be made also in 
ee nee a si as in accordance with the rule of 
firmed Hetaoi's Oastr "f ete te" os i ripen Pe: ae 
parish. This inidrmation is also t eA earn bi Bones : 
Onineey Se cree 0 be sent to the minister 8 proper 

; , inary will also be the Ordinary of 
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the place in which the Sacrament is conferred and the Ordinary also 
of the person confirmed. However, a priest might serve as vicar 
econome of a vacant parish in another diocese during a leave of ab- 
sence from his own and during his incumbency employ the faculty 
of conferring Confirmation. Though the decree may not have con- 
templated this case, its specific language suffers no other interpreta- 
tion than that the information should be sent to the priest’s Ordi- 
nary rather than to the Ordinary of the place in which the Sacra- 
ment was conferred. A fortiori, it would be his own Ordinary to 
whom he should send the information if the person confirmed be- 
longed to another diocese, but was confirmed by him while sojourn- 
ing in his parish. 

Local Ordinaries are required to send an annual report to the 
Sacred Congregation, approximately at the beginning of each year, 
of the number of times the faculty has been used and of the manner 
in which the priests of the diocese employ it. Moreover, they are 
required to inform their priests individually of the implications of 
the decree. 

JEROME D, HANNAN 
Te CaTHouic UNIVERSITY or AMERICA 


DECRETUM 


DE FACULTATE EDENDI LIBROS LITURGICOS 


Quanta sedulitate liturgicis libris edendis Sacra Rituum Congre- 
gatio semper advigilaverit, cum decreta identidem in hunc finem 
lata, tum reverentia quam sacris Voluminibus ab omnibus haberi 
voluit, luculenter commonstrant. Hine reservatio tituli “ Typo- 
graphi Pontificii”, quem paucis tantum et quidem probatis typo- 
graphis decursu temporis concessit; hinc etiam Sacrorum Librorum 
revisio, quam ipsamet Congregatio accuratissime peragere solet. 

Attamen iamdudum, varias ob causas, mos invaluit, ut quilibet 
typographus, accedente consensu atque approbatione proprii Ordi- 
narii, libros liturgicos et praesertim Missale et Breviarium Ro- 
manum, haud semper ea qua decet forma et textus puritate, in lucem 
edat. Ut autem huic incommodo provideatur et decori, quo res ad 
divinum cultum pertinentes nitere debent, consulatur, textusque 
sacri emendatissima exhibeatur lectio, Sanctissimus Dominus Noster 
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Pius Papa XII haec quae sequuntur statuenda decrevit, sublata 
quavis concessione atque abusu in contrarium existente: 

1) Uni dumtaxat Typographiae Vaticanae, ceteris exclusis, libros 
liturgicos typis excudendi ius esto. 

2) Quilibet typographus, sive pontificio diplomate gaudet, sive 
non, toties a S. Rituum Congregatione licentiam obtinere debebit, 
quoties hos libros edere velit. 

3) Administrationis Bonorum S. Sedis est pro publica horum 
librorum divulgatione singulis vicibus condiciones ferre. 

4) Concordantia cum editione Vaticana ab Ordinario, juxta can. 
1390 Cod. Iuris Canonici, concedenda, ne subscribatur ab ipsis nisi 
post diligentem atque accuratam viri in re liturgica periti revi- 
sionem. 

5) Ad huius decreti effectum, hi qui sequuntur liturgici accen- 
sentur libri: 

Breviarium Romanum—Missale Romanum—Rituale Romanum 
—Pontificale Romanum—Martyrologium Romanum—Caerimoniale 
Episcoporum—Memoriale Rituum—Octavarium Romanum—Col- 
lectio Decretorum 8. Rituum Congregationis. 

Contrariis. quibuscumque, etiam speciali mentione dignis, non 
obstantibus. 

Romae, 10 Augusti 1946.1 

+k C. Carp. Satori, Ep. Praen., Praefectus. 
Ls: 
t+ A. Cartnct, Archiep. Seleucien., Secretarius. 


PRAYER FOR ITALIAN REPUBLIC 


The Vatican has given a new interpretation of Article XII of the 
Concordat with Italy by instructing all churches that have a chapter 


and a choir service to sing a prayer invoking the protection of God 
over the Italian Republic and its President. 


* * * * * 


BEATIFICATION AND CANONIZATION 
Dates for beatification have been set as follows: 


1 AAS, XXXVIII (1946), 371. 


DECREES AND DECISIONS 235 


April 18, Ven. Contardo Ferrini, famous Italian jurist and teacher 
at the Universities of Modena and Messina, who died in 
1912; 


April 27, Ven. Maria Goretti of Anzio, who died in 1936 at the age 
of 16 defending her honor; at the time of the American 
invasion, her body was transferred to the Church of SS. 
John and Paul, Titular Church of Francis Cardinal Spell- 
man, and formerly Titular Church of His Holiness, Pope 
Pius XIT; 


May 14, Ven. Alexis Le Clerc. 
Dates for canonization have been set as follows: 


May 13, Blessed Nicola de Flue, Switzerland’s first canonized 
saint; beatified by Pope Clement IX in 1669; 


June 22, Blessed Bernardino Realino, Italian, and Blessed John de 
Britto, Portuguese, both Jesuits, and Blessed Joseph Ca- 
fasso, once Rector of the University of Turin; 


July 6, Blessed Jeanne-Elizabeth Bichier des Anges and Blessed 
Michel Garicoits; 
July 20, Blessed Louis Grignion de Montfort. 


* * * * + 


ReviseEpD List or PopPrs 


Monsignor Angelo Mercati, Prefect of the Vatican Archives and 
Editor of Annuario Pontificio, has completed a diligent study that 
results in seventy-four changes affecting the list of Popes in such 
matters as their names and their dates. The designation “ saint” 
has been removed from four. St. Anacletus (100-112) is identified 
with St. Cletus (78-90). The name of Domnus, thought to have 
reigned three months in 973, has been removed from the list. Anti- 
popes newly listed are: Felix, an Arian bishop, named in 363 by the 
Emperor Constantius; Alexander V (1409-1410), elected by the 
unlawful Council of Pisa; and Boniface VII (985), placed on the 
throne by Crescentius. Popes newly listed are: Boniface VI, who 
served a fortnight in 896; Dioscorus, who lived twenty-two days in 
530; and Leo VIII, heretofore listed as an anti-pope of the reign of 
John XII. 
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SECULAR 


FeperAL A1ip TO EDUCATION 


TLR. 156 is a new federal aid to education bill introduced into 
the House of Representatives by Representative Richard Welch of 
California. It provides for an appropriation of one hundred and 
fifty million dollars, rising to two hundred and fifty million in 1951. 
It has been referred to the House Committee on Education for pub- 
lic hearings. The maximum amount of aid permitted by it for non- 
public schools is seven and a half million dollars. Only about one- 
fifth of this amount would actually be given to non-public schools 
because of their concentration in urban areas where aid would not 
be given. Under the bill the State may either distribute federal 
funds directly to non-public schools in need or allow the federal gov- 
ernment to withhold a pro rata amount of its allotment for direct 
distribution to non-public schools by the United States Commis- 
sioner of Education. On the contrary, the Thomas-Hill-Taft bill, 
introduced in the Senate of the last Congress and re-introduced in 
the present Congress, prohibits a State from granting to non-public 
schools any portion of its federal allotment unless it extends a cor- 
responding amount of State and local funds for the same purpose. 
As most States have constitutional provisions forbidding aid to so- 
called “ sectarian ” schools, they would not be allowed to distribute 
any federal allotments to these schools. 


* * * * * 


Rapio Broapcasts AFFECTING THE FREEDOMS 


A measure sponsored by Representative Thomas Land, Democrat 
of Massachusetts, would require the Federal Communications Com- 
mission to forbid the use of radio to anyone for the dissemination 
of views contrary to the Constitution in the matter of religious free- 
dom. It would also amend the Communications Act of 1934 to 
make it illegal for radio stations to allow anyone to broadcast views 


contrary to federal or State Constitutions in regard to freedom of 
the press. 


* * * * * 
CHARITABLE TRUSTS AND INCOME Tax 


H.R. 1445, referred to the Ways and Means Committee of the 
House of Representatives, provides relief from taxation on income 
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to be paid or permanently set aside or used exclusively for religious, 
charitable or educational purposes. It would amend Supplement E 
of the Internal Revenue Code to include a new section which would 
make it possible for persons who had set up trusts to be used exclu- 
sively for non-profit education, scientific or religious purposes to be 
allowed credits for income tax already paid on such income to De- 
cember 3], 1941. 


* * * * * 


INTERNATIONAL Bit or Ricuts 


The National Catholic Welfare Conference has presented to the 
United Nations Commission on Human Rights a catalogue of the 
inalienable rights which man must enjoy to fulfill his obligations as 
a creature of God. The declaration treats of these rights in four 
categories: the rights of the human person, the rights pertaining to 
the family, the domestic rights of States, and the rights of States in 
the international community. Senator James E. Murray of Mon- 
tana obtained unanimous consent of the United States Senate to 
have the declaration inserted in the Congressional Record. 

* * * * * 


Drart Evasion BY CONSCIENTIOUS OBJECTORS 


The Supreme Court of the United States set aside the convictions 
of two members of Jehovah’s Witnesses who were accused of draft- 
dodging and sentenced for failure to serve in the armed forces. The 
Court said that they should have been allowed to attack their clas- 
sification when they were on trial in the lower courts. 

At the same session the Supreme Court refused the appeal of Her- 
man Berman who said that he was a Socialist opposed to all war 
and that his objection to military service should have been re- 
spected. He maintained further that the rights of conscience in this 
matter should not be limited to those who adhere to formal religious 
beliefs. His stand, he said, was based on his belief in the brother- 
hood of man and the Fatherhood of God. 

In another case, the Supreme Court upheld the conviction of a 
member of Jehovah’s Witnesses to two years’ imprisonment by the 
United States District Court of Brooklyn after a denial of his claim 
for exemption on the ground that he was a student preparing for 
the ministry. 
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Faux Pas in New York STATE 


The Austin-Mahoney anti-discrimination bill which had stated 
that education is the function of the State has been amended to indi- 
cate that the responsibility for education is discharged by the com- 
munity either through a system of public education or through non- 
public educational institutions established in accordance with 


constitutional guarantees and democratic customs. 
ae * * * * 


Faux Pas In WASHINGTON STATE 


Senator Thomas H. Bienz, one of the co-sponsors, obtained the 
withdrawal, with the unanimous consent of the Senate, of a bill that 
would have required the permission of the local public school super- 
intendent before children could be sent to a parochial school. The 
Washington Education Association, an affiliate of the National Edu- 
cation Association, is said to have been responsible for the bill, 
through one of its lobbyists. 


* * * * * 


SoctaList TEXTBOOKS IN ARMED ForCcES 


The Colorado State Chamber of Commerce, in a Bulletin issued 
to its members, states that Colorado businessmen object to the feed- 
ing of Socialist propaganda to members of the armed forces and 
one of them points out that a two-volume textbook studied by mil- 
lions of personnel of the armed forces teaches the following So- 
cialist doctrines: 1) the abolition of inheritance; 2) heavy increases 
in federal income taxation; 3) the sterilization of certain social 


“ undesirables ”’. 
* * ¥ * * 


RELIGION CLAssEs IN Pustic ScHoots or ILLINOIS 


The Illinois Supreme Court has upheld the lower court’s dismissal 
of the suit of Mrs. Vashti McCollum filed in June 1945 to prevent 


voluntary religion classes in public schools. 
* * * * * 


AntI-K.K.K. Brut rw INpIANA 


An anti-hate bill aimed at outlawing the K.K.K. and the Colum- 


bians was approved 93-0 in the Indiana House after it had passed 
the Senate. 


* * * * * 
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TAXATION OF CHURCH PRopERTY IN INDIANA 


The Indiana Supreme Court has upheld as constitutional an act 
of 1937 which authorized the taxation of property and income from 
property held by religious, charitable and educational foundations 
but not devoted exclusively to these purposes. This type of prop- 
erty had been made tax-exempt by an act of 1921. The latter act 
was amended in 1937 so as to become inapplicable after March 1, 
1944, unless the property be “ occupied and used exclusively for 


such purposes and objects ”. 
* * * * * 


CaTHOLIC COOPERATION IN Divorce LEGISLATION 


Most Rev. Vincent 8. Waters, D.D., Bishop of Raleigh, replying 
to an invitation of Josephus Daniels, Raleigh editor, to join in a 
fight against loose divorce laws, said that he would gladly join in an 
attack on all divorce laws but that it would be inconsistent for a 
Catholic bishop merely to aim at the prevention by civil authority 
of laxity in divorce legislation, since the Church cannot recognize 
the jurisdiction of the civil courts in this matter. 


* * * * * 


ScHOOL TRANSPORTATION IN TEXAS 


A bill introduced into the Senate of Texas authorizes all school 
districts, common or independent, to contribute funds for the trans- 
portation of pupils in parochial, denominational or private schools, 
provided the district is compensated for the transportation of the 
pupils. In the last few years some districts had refused to allow 
pupils of parochial schools to ride school buses. 


* * * % * 


PEDDLING BY JEHOVAH’S WITNESSES IN CANADA 


The Supreme Court in Montreal overruled an appeal by a member 
of Jehovah’s Witnesses in a test case. The member had been con- 
victed in the Recorder’s Court of peddling without a license, which 
held also that Jehovah’s Witnesses do not comprise a religious so- 
ciety but are members of a commercial enterprise selling literature. 
It held that they are therefore obliged to obtain a permit from the 
City of Montreal by payment of the fee of $100. This case deter- 


mines the outcome of nine hundred cases. 
* * *% *% * 
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Priest Deputies IN CosTA RIca 


President Teodoro Picado of Costa Rica has asked for a revision 
of the election laws to permit the election of priests as members of 


Congress. 
* * * * * 


EcuAaDOR AND SPAIN 


The Constituent Assembly of Ecuador has given the government 
a vote of confidence for its attitude in refusing to break relations 
with Spain. 


* * * * * 


JESUITS ON THE RADIO IN SWITZERLAND 


Professor Fritz Blanke, of the Protestant Theology Department 
of the University of Zurich, argues that Article 51 of the Swiss Con- 
stitution does not keep Jesuits off the air but only out of churches 


and schools. 
* ++ * * * 


AMERICAN PoLicy ON JAPANESE MISSIONARIES 


Missionaries who enter Japan under the new policy of the Ameri- 
can Occupation Forces must furnish guarantees that they will be 
able to obtain adequate housing and sufficient food and clothing. 
In this matter, Catholic missionaries will be represented by the Re- 
habilitation Committee of the Catholic Church in Japan. Other 
religious groups are now permitted to send a representative to Japan 
—if they have none there—who will be temporarily supported by 
the United States Army Forces on a re-imbursable basis while they 
are surveying opportunities. Missionaries with prior service in 
Japan are preferred. Those who are without prior service must 
possess a working knowledge of the Japanese language, unless the 
nature of their work does not require it. 

* * * 5 * 


ADMINISTRATIVE CouNTY OF JERUSALEM 


Sir William Fitzgerald, Chief Justice of Palestine, recommends in 
a recent report that the present boundaries of Jerusalem be extended 
and the resulting municipal area be then constituted an administra- 
tive county under the jurisdiction of a central administrative coun- 
cil. The purpose of this re-arrangement would be to solve the 
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Jewish-Arab controversy as to which group shall hold the mayoralty 
of Jerusalem. 
* * * * * 


New VAtTIcAN-SPAIN PROTOCOL 


A new Vatican-Spain protocol has been signed in Rome by Most 
Rey. Gaetano Cicognani, Apostolic Nuncio to Madrid and Spanish 
Foreign Minister Alberto Martin Artajo. It regulates the relations 
between the Spanish State and the two ecclesiastical Universities of 
Salamanca and Comillas, and makes provision for seminaries 
throughout Spain. 


* * * * *% 


FRENCH ELECTION 


Two Socialists were chosen the first President and Premier of the 
Fourth French Republic. Vincent Auriol, 62 years old, was elected 
President when the Communists decided to support him instead of 
nominating a candidate of their own. He appointed Paul Ramadier 
to form a coalition Cabinet. Under the new Constitution all the 
President’s acts must be countersigned by the Premier and one other 
Cabinet member. He is obliged to issue laws passed by the As- 
sembly within ten days. The Popular Republican Movement, 
largely Catholic but not exclusively so, stands between the right 
and the left. It has the support of most of the priests, according 
to a statement of its leader, Maurice Schumann, at the twenty-first 


annual institute of the Cleveland Council of World Affairs. 
* * * * * 


CRUCIFIXES RESTORED IN BAVARIA 


The crucifixes removed by the Nazis from Bavarian schools will 


be restored by order of the Bavarian Government. 
* % * * * 


Srate CoNSTITUTIONS IN THE AMERICAN ZONE OF GERMANY 


The Constitutions of Bavaria and of Wuerttemberg- Baden express 
the dependence of an ordered human society on divine precepts. 
The former approves the setting up of religious schools without re- 
striction, while interdenominational schools are permitted only upon 
the specific request of the people in towns of mixed population. 
The latter states that there must be no abuse of the facilities of the 
Church for political purposes and that no one is to be forced to 
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take part in religious functions or to use religious oaths. The Con- 
stitution of Greater Hesse shows the influence of the Socialists. It 
insists on the discontinuance of subsidies to the Church. However, 
it recognizes religion as part of the curriculum of public schools. 
It permits parochial schools only on approval by popular referen- 
dum. All three Constitutions recognize marriage and the family as 
the natural and moral foundation of society. The first two grant 
special privileges to large families. 


* * * + * 


ITALIAN AFFAIRS 


Seven members of the Italian Cabinet are Christian Democrats. 
The Foreign Minister, Count Carlo Sforza, though strongly anti- 
Fascist, has rightist tendencies. There are three Communists in the 
Cabinet, three Socialists, and two Independents. 

The split in the Socialist Party is owing to three currents of politi- 
cal thought: 


1—the first headed by Pietro Nenni favors close collaboration 
and eventual fusion with the Communists; 

2—the second headed by Saragat, now President of the Constit- 
uent Assembly, aimed at defending the independence of the Party 
by social justice outside the Marxian scheme; 


3—the youth group headed by Matteoli, revolutionary but not 
Communistic. 


The two latter groups have formed the Italian Workers’ Socialist 
Party and have begun the publication of an official organ, Umanitd. 
The first group is called the Italian Socialist Party. It seems that 
Saragat has been converted to the Marxian scheme by the union of 
his group with that of Matteoli. 


* * * * * 


STATUS OF THE LATERAN Pacts 


The Constitutional Committee of Italy by a vote of 31-20 has 
approved an article re-affirming the Lateran Pacts. The article 
goes to the Constituent Assembly. The three-point article specities: 


1—the State and the Catholic Church are, within their respective 
spheres, independent and sovereign bodies; 


2—relations between Church and State arer 


eran Pacts; egulated by the Lat- 
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3—any and all modification of the Pacts, when bilaterally ac- 
cepted, will not require constitutional revision, but will undergo a 
normal procedure of ratification. 


The Communist Party leader, Palmiro Togliatti, wanted an 
amendment to the first point so that it would read: “The State 
recognizes the independence of the Catholic Church within its in- 
ternal sphere”. This amendment was defeated by a 40-16 vote. 
Defeated by 32-27 vote was his proposed amendment to the second 
point, according to which it would have read: “ Relations between 


Church and State are regulated in terms of the Concordat ”’. 
* * *% % * 


Divorce in ITAty 


Divorces were allowed in Italy under the Napoleonic ascendancy 
(1798-1815). Victor Emmanuel III in his first official speech in 
1900 promised legislation to legalize divorce. In 1913 Prime Minis- 
ter Giovanni Giolitti pledged it also. Pope Pius X authorized 
Catholic voters to vote for Liberal candidates if the latter signed 
a pact not to agree to any divorce law. 228 anti-divorce deputies 
were thereupon elected. Finally the Lateran Pacts outlawed di- 
vorce in 1929. 

The Constitutional Committee has voted 29-26 in favor of the 
indissolubility of marriage. Those voting in favor of its included 
members of the following parties: the Christian Democrat, the 
Liberal, and Qualcunque; opposed were Communists, Socialists and 
Action Party Republicans. The left-wing Committee members had 
proposed that the matter of divorce be excluded from the Constitu- 
tion and that it be dealt with solely as a statutory measure. This 
proposal was rejected by a 29-26 vote also, A favorable vote is ex- 
pected by the Constituent Assembly. 


* *% * * *% 
SunpDAY LABOR IN SLOVAKIA 


Protestants are supporting Catholics in Moravia and Slovakia in 
their fight against the desecration of Sundays and holy days by so- 
called voluntary labor, a movement for which is led by Antonin 
Zapotocky, Chairman of the Czech Revolutionary Trade Unions’ 


Organization. 
* *% * *% * 
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Soviet ZONE IN GERMANY 


The diocesan paper of Massen, Saxony, has been suppressed by 
the Soviet Military Administration because Bishop Peter Legge of 
that Diocese had recommended in a special message that the faith- 
ful cast their vote in the municipal elections according to their con- 
science. 

Religious classes have been eliminated in all the schools of the 
Soviet Zone in Germany except in Berlin, where the authority of 
the Allied Control Council prevents this action. 


* * * * * 


AFFAIRS IN HUNGARY 


In a note sent to Lt. Gen. V. P. Sviridov, Russian Chairman of 
the Allied Control Commission for Hungary, and to the Hungarian, 
Soviet and British Governments, the United States Government 
called attention to the efforts of Hungarian Communists to implicate 
members of the dominant Small Holders’ Party in a “ conspiracy ” 
against the republic and to the action of the Soviet high command 
in Hungary in arresting Small Holders’ Deputy, Bela Kovaes, de- 
spite his parliamentary immunity. 

A book of Joseph Cardinal Mindszenty, Primate of Hungary, 
My Mother, has been banned by the Hungarian Government in 
a new official index issued by the left-wing publisher, Emery Fauszt. 
Thousands of copies must be turned over to the government. The 
book charges systems of government and philosophy with not giv- 
ing proper respect to mothers. 


The Hungarian political police raided the library of Cardinal 
Mindszenty and seized one hundred and fifty books. 


* * * * * 


OPPRESSION IN ROMANIA 


In Romania no paper is available for Catholic newspapers, 
periodicals, catechisms or textbooks to serve the three million of 
the faithful in that country. An official act forbids the taking of 
Catholic pictures. An orthodox church member must receive the 
permission of his rector and of the Communist-controlled govern- 
ment before he can become a Catholic. Half of the Catholics of 
Romania belong to the Latin Rite. The other half, members of the 
Byzantine Rite, have had no spiritual leader for two years though 
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the Pope has named three whom the government has refused to ap- 
prove. 
* * * * * 


OPPRESSION IN ALBANIA 


The latest groups ordered to leave South Albania are the Fran- 
ciscan Missionary Sisters and Franciscan priests of both the Latin 
and the Byzantine-Albanian Rite. 


* * * * % 


LIQUIDATION OF ARMENIAN RITE IN PoLAND 


The Catholic Church of the Armenian Rite in Poland, which had 
its main see in Lwow, has been completely liquidated by the Soviets 
with the sentencing of the Vicar General of that Diocese to ten years 


of hard labor in Siberia. 
* *e * * * 


PouisH ELECTION 


The Polish general election of January 19 took place in an atmos- 
phere laden with intimidation. The Polish Peasant Party obtained 
a majority in all the precincts in which it had poll watchers observ- 
ing the voting and the counting. The Warsaw regime by arbitrary 
rulings and flimsy pretexts had made it impossible to have watchers 
at more than 200 out of 6,000 polling places. Stanislaw Miko- 
laczyk, leader of the Peasant Party, estimated that his Party would 
have received sixty to seventy per cent of the eleven million votes 
if it had been allowed to have watchers at all the polling places, and 
even a greater percentage, had there been no pre-election terrorism. 

A formal State Department document was issued with the ap- 
proval of the Secretary of State, George C. Marshall, which de- 
nounced the Polish election as a failure of the Polish provisional 
government to carry out its solemn pledges, though it insisted that 
the United States Mission in Poland would be maintained to permit 
the United States to keep itself informed of the developments in 
Poland. When President Truman accepted the credentials of the 
newly appointed Polish Ambassador, Joseph Winiewicz, he pointed 
out that the provisions of the Yalta and the Potsdam Agreements 
for free elections were not carried out in the Polish election and 
said that it is a cause of deep concern to him and to the American 
people that the Polish provisional government had failed to fulfill 
its pledge. 
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On February 5, Boleslaw Beirut was elected President of the Pol- 
ish Parliament for a seven-year term. Stanislaw Mikolaczyk, 
leader of the opposition, immediately resigned as Vice Premier and 
as official leader of the Peasant Party. The Party’s second ranking 
member, Dr. Wladislaw Kiernik, resigned as Minister of Public 
Administration. 


* % * * * 


COMMUNISM IN MONGOLIA 


Siwantze, Chahar, Mongolia, a north China town of 3400 of which 
3000 are Catholics, was punished by the Chinese Communists in a 
terroristic fashion. They burnt the cathedral, the library, and the 
novitiate of the native Sisters, pillaged the convent and the orphan- 
age of the Franciscan Missionaries of Mary, and looted everywhere, 
killing two hundred fifty of the inhabitants and taking one hundred 
and forty prisoners. 


* *% * * * 


Revives 


Boox 


CANON LAW, A Text and Commentary by T. Lincoln Bouscaren, 
S.J. and Adam C. Ellis, S.J. The Bruce Publishing Company, 
Milwaukee. Pp. xiii-942. Price $8.50. 


In their preface the authors of this book state that they have tried 
to produce a work which can be used in the seminary course of 
Canon Law. Lack of time, the authors believe, is the reason why 
so limited a course is given in Canon Law. This volume is offered 
as a help in this situation. Undoubtedly where this situation exists, 
this volume will be a help but it may also tend to crystallize this 
same situation. This can hardly be commended for progress should 
be made in seminaries toward giving more time to Canon Law 
rather than accepting the actual situation as final. 

Within the limits set for themselves, the authors who are two out- 
standing Jesuit canonists have drawn from their wide experience to 
set down briefly the principles of Canon Law together with suffi- 
cient commentary. The fourth book of the Code of Canon Law, 
however, is deliberately omitted. The authors explain this omis- 
sion on the score that the law of procedure because of its complexi- 
ties should not be attempted in the seminary. Difference of opinion 
can exist here. The reviewer feels that the student in the seminary 
should be taught at least the fundamental canons underlying pro- 
cedure. 

There are features in this work which are worthy of praise. At- 
tention is called to the frequent use of cases and questions. The 
pedagogical value of these devices is admitted. The suggested 
reading includes many of the available books and articles published 
in English. Worthy of even special mention is the authors’ sensible 
treatment of the computation of time and of the supplying of 
jurisdiction by the Church in common error. 

Naturally, the authors with a definite purpose in view have re- 
strained themselves from long disquisitions on controversies in the 
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interpretation of Canon Law. Controversies, however, are not ig- 
nored but their consideration is kept at a minimum. It is interest- 
ing here to see that the authors maintain that the rigorous law of 
the Third Council of Baltimore is still in force. Barrett who made 
a comparative study of all the Councils of Baltimore and the Code 
of Canon Law concluded that the law of the Third Council of Balti- 
more had by custom been modified to the actual obligation imposed 
by the Code of Canon Law. Whatever may be the legal force of 
this custom there can be no doubt of its existence. 

The general index is satisfactory. A special index of canons is 
provided for cross-reference. 
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GENERAL 


In late December, Hon. Myron C. Taylor had a farewell audience with our 

Holy Father and returned to the United States. 
* * * * * 

The first Arab envoy to the Vatican is Charles Hellou, a member of a 
Maronite Rite family, and a Near East journalist of Beirut, who represents 
the Lebanese Government. The Vatican is represented in Syria and Lebanon 
by Most Rev. Remy Lepretre, O.F.M. The Lebanese Government has re- 
moved all restrictions on property owned by Italian Catholic religious congre- 
gations. This property had been previously treated as alien property. 

* * ee nk 

On December 28, Most Rev. Antonio Riberi, Apostolic Internuncio to China, 

presented his credentials to Generalissimo Chiang Kai-shek. 
* * * * * 

The Swedish Minister to Italy has bestowed on our Holy Father in the name 

of King Gustaf V of Sweden the Prince Carl Medal for service to humantiy. 
p * * * * * 

During the Christmas Season, in addition to the work of the Pontifical Re- 
lief Commission in Italy, the Vatican distributed money, clothing and other 
forms of relief to forty nations. The Vatican has sent twelve freight cars of 
food, clothing and medicine to Cardinal Innitzer in Vienna. Our Holy Father 
has sent a sum equal to 150,000 Japanese yen to be distributed by Most Rev. 
Paul Marella, Apostolic Delegate to Japan, to the victims of the Japanese 


earthquake. 
oa bee eee ae 


His Eminence, Cardinal Arteaga y Betancourt, Archbishop of Havana, acted 
as Papal Legate to the National Cuban Eucharistic Congress held in February. 
eS He ok eek 

His Eminence, Konrad Cardinal von Preysing, Bishop of Berlin, arrived at 
La Guardia Airport on February 13 for a six weeks’ visit to the Dioceses of 
the United States. 

* * * * * 

A regional seminary, to be called St. John’s, and to be located near Detroit, 

will serve the Archdiocese of Detroit and the Dioceses of Grand Rapids, Sagi- 


naw, Lansing and Marquette. 
cee ke ke Ck 


Most Rev. Thomas E. Molloy, D.D., has observed the twenty-fifth anni- 


versary of his installation as Bishop of Brooklyn. 
oe Pe eee. 
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Most Rev. Michael J. Ready, D.D., gave the benediction at the inaugura- 

tion ceremonies of Governor Thomas J. Herbert of Ohio. 
* * * * * 

The annual “ Red ” Mass was celebrated on January 26 in the Shrine of the 
Immaculate Conception by Rev. Jerome D. Hannan, J.C.D., Associate Pro- 
fessor of Canon Law, The Catholic University of America. The sermon was 
delivered by Most Rev. Lawrence J. Shehan, D.D., Auxiliary of the Archdio- 
ceses of Baltimore and Washington. A large representation of officials of the 
federal government and of the diplomatic corps attended. 

a EGE Se * * 

The twenty-first annual convention of the American Catholic Philosophical 
Association was held in Toronto in late December. Rev. Joaquin F. Garcia, 
C.M., Chairman of the Department of Philosophy of St. John’s College, Brook- 
lyn, was elected President, 

* * * * * 

The ninth annual conference on Eastern Rites and Liturgies was held at 
Fordham University March 21, 22, with a general theme of discussion entitled, 
“Rome and the Balkans: Will the Church Survive? ” His Eminence, Francis 
Cardinal Spellman presided at a solemn celebration of the Romanian Liturgy 
in St. Patrick’s Cathedral on March 22. 

* x * * * 

The ninth annual conference of the Catholic Association for International 
Peace will be held in Boston, April 6-8. The general theme of discussion will 
be the steps required to accomplish world government through the United 
Nations. 

* * * * * 

On May 19-21 a national conference on Catholic Youth Work will be held 
in Cleveland. 

* are te * * 

From the opening of the Marian Congress in Ottawa on June 18 until its 
closing on June 22, Mass will be offered continuously by special permission 
of the Holy See. 

* * * * * 

Ryukyu Islands, cut off from Japan proper on February 2, 1946, have been 
entrusted by the Sacred Congregation for the Propagation of the Faith to the 
American Capuchin Friars of St. Joseph’s Province. Most Rev. Apollinaris 
Baumgartner, O.F.M.Cap., Vicar Apostolic of Guam, has been named Ad- 
ministrator. 

* * * * * 

The Irish Government was publicly thanked on behalf of British Jews for 
its large gift of kosher meat to displaced Jews in Europe. Robert Briscoe 
Jewish member of the Irish Parliament, said the rabbis also expressed hoe 
that all countries should take a lesson from Ireland where religious freedom 
and freedom of worship are accorded to all. 

* * eT hy 

The Caribbean Social Conference held in Ciudad Trujillo, Dominican Re- 

public, under the sponsorship of Dominican Catholic Action, was attended by 
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Rev. Raymond A. McGowan, Director of the N.C.W.C. Social Action Depart- 
ment and Dr. Richard Pattee, of the Inter-American Office of N.C.W.C. 
* * * * * 

Rev. Thomas Verner Moore, O.S.B., Ph.D., was honored at a testimonial 
dinner on his departure from the Faculty of The Catholic University of Amer- 
ica after nearly a half-century of service. He will teach psychology at the 
University of Madrid. 

* * * * * 

Very Rev. Wilfrid Dufault, A.A., has been named Provincial of the newly 
established American Province of the Augustinian Fathers of the Assumption 
on the occasion of the one hundredth anniversary of the founding of the insti- 
tute. 

* * * * * 

The centennial celebration of the Brothers of the Sacred Heart in the United 
States will be held in Mobile April 23, 24, with a solemn Pontifical Mass cele- 
brated by Most Rev. Thomas J. Toolen, D.D., Bishop of Mobile, in the 
Cathedral of the Immaculate Conception. 

* * * x * 

Ruggero Maccari, editor of Don Basilio and Pollo, has been sentenced to 
two years imprisonment for obscene cartoons in the Italian anti-clerical cam- 
paign. 

* * * * * 

494 of the 1695 chaplains in the armed forces of the United States are 
Catholic. 

* * * * * 


43 negroes became converts to the Catholic Church every day in 1946. 
* * * * * 

His Eminence, Rodriqu¢e Cardinal Villeneuve, Archbishop of Quebec, died 
January 17 at the age of 63. He was buried January 24 after a Pontifical Mass 
of Requiem celebrated by His Eminence, James Cardinal McGuigan, Arch- 
bishop of Toronto. His Eminence, Francis Cardinal Spellman, was present in 


the sanctuary. 
* * * * * 


On January 9, Rt. Rev. Fidelis von Stotzingen, Abbot Primate of the Bene- 
dictines, died. 
* yA ge 
Very Rev. Paul Emile Farley, Superior General of the Clerics of St. Viator, 


died in Montreal at the age of 57. 
* * * * * 


On February 21, Rt. Rev. E. J. Hackett, P.A., Vicar General of the Diocese 
of Mobile and Rector of the Cathedral of the Immaculate Conception, died 


suddenly. 
* * * * * 


Rt. Rev. Joseph A. Breslin, 59 years old, former Vice Rector of the North 


American College, Rome, died of a heart attack. 
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Rt. Rev. John A. Kelliher, Ph.D., Officialis of ‘the Diocese of Richmond, died 
suddenly in mid-March. 
+ ok * * * 
Very Rev. James A. W. Reeves, 8.T.D., President of Seton Hill College, 
died on March 7. 


* * * * * 


DIGNITIES 


His Eminence, Eugene Cardinal Tisserant, Cardinal Secretary of the Sacred 
Congregation for the Oriental Church, has been honored by the President of 


France with the scarf of a Commander of the Legion of Honor. 
* * * * * 


Most Rev. Gerald P. O’Hara, D.D., Bishop of Savannah-Atlanta, has been 


named Regent of the Apostolic Nunciature at Bucharest, Romania. 
* * * * * 


Most Rev. George J. Donnelly, D.D., was installed on January 9 the seventh 
Bishop of Leavenworth in the Immaculate Conception Cathedral by Most 


Rev. Joseph E. Ritter, D.D., Archbishop of St. Louis. 
OS * * * 


Most Rev. Aloysius J. Willinger, C.SS.R., D.D., formerly Bishop of Ponce, 
Puerto Rico, was installed on February 27 as Coadjutor of the Diocese of 
Monterey-Fresno by Most Rev. John J. Cantwell, D.D., Archbishop of Los 


Angeles. 
* * * 


Most Rev. Albert L. Fletcher, D.D., was installed as Bishop of Little Rock 


by Most Rev. Jules B. Jeanmard, D.D., Bishop of Lafayette. 
* * * * * 


Most Rev. Mark K. Carroll, D.D., has been named Bishop of Wichita. 
* * * * * 


Most Rev. Allen J. Babcock, D.D., was consecrated on March 25 Titular 
Bishop of Irenopolis and Auxiliary to His Eminence, Edward Cardinal 
Mooney, D.D., Archbishop of Detroit. His Eminence was the consecrating 
prelate; co-consecrators were Most Rev. William F. Murphy, D.D., Bishop of 


Saginaw, and Most Rev. Stephen S. Woznicki, D.D., Auxiliary of Detroit. 
* * * * * 


On April 23, Most Rev. J. Carroll McCormick, D.D., will be consecrated 
Titular Bishop of Crispae and Auxiliary to His Eminence, Dennis Cardinal 


Dougherty, Archbishop of Philadelphia. 
oe ee eee A eae 


Most Rev. Thomas J. McDonough, D.D., J.C.D., has been named Titular 
Bishop of Thaenae and Auxiliary of St. Augustine. 
* * ten 


Most Rev. Lawrence I. Graner, C.S.C., D.D., has been appointed Bishop of 


Dacca, India, succeeding the late Bishop Timothy Crowley. 
ee ee ae 
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On March 3, Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, 
and Basil O’Connor, Chairman of the American Red Cross, received the an- 
nual Human Rights Award of the Committee of Catholics for Human Rights, 
for furthering human rights and interracial amity. 

* * * * * 

Rt. Rev. Boniface Seng, O.S.B., Abbot of St. Bernard’s Abbey, Alabama, on 
the occasion of his golden sacerdotal jubilee, was given the right to wear the 
cappa magna and the violet zuchetto. 

* * * er tae 

Msgr. William Hemmick, formerly a Canon of the Basilica of St. Mary 
Major, has been raised to the dignity of a Canon of the Basilica of St. Peter, 
the first American to be so honored. 

* * * * * 

The following have been created Domestic Prelates: Rt. Rev. Msgrs. James 
M. Cara, Leo R. Hoen, Joseph P. McDonald, and Leo R. Smith, of the Dio- 
cese of Buffalo; Owen Hannon, Francis C. Ott, John Power, and Peter F. 
Lynch, of the Diocese of San Diego. 

* * * * * 


Rev. Oscar Calvo, Guam hero, has been made a Papal Chamberlain. 
* * x x * 

Rev. Richard K. Burns, of the Diocese of Rochester, has been named Vice 
Rector of the North American College. 

* * ‘ae * 

Very Rev. Edmund J. Walsh, $.J., Vice President of Georgetown University 
and Regent of its Foreign Service School, has been appointed to a nine- 
member commission by President Truman to draw up recommendations for 
a system of universal training. 

* * * * * 

Very Rev. Francis E. Corkery, 8.J., President of Gonzaga University, has 
been appointed Chairman of a special emergency committee created by the 
Spokane Chamber of Commerce in an effort to avert or alleviate future labor 
troubles. 

* * * * * 

Most Rev. Pacifico Perantoni, O.F.M., has been named the New Minister 
General of the Friars Minor and Very Rev. Mathias C. Faust, O.F.M., Proc- 
urator General. 

* * * * * 

Very Rev. Columban M. Moran, SS.CC., has been named Provincial Supe- 
rior of the newly erected American Province of the Congregation of the Sacred 
Hearts of Jesus and Mary. 

* * * * * 

The following have been named Knights of the Order of St. Gregory the 
Great: Max Brzezinski, a member of the Overseas Staff of the N.C.W.C. War 
Relief Services; John J. McKeon, Matthew A. Reynolds, and Edward J. 


Hickey, of the Diocese of Hartford. 
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The following have been named Knights of the Sovereign Military Order 
of Malta: Oliver Parks, Donald V. Fraser, and John J. Nangle, of the Arch- 


diocese of St. Louis. 
* * * * * 


The Medal Pro Ecclesia et Pontifice has been awarded Mrs. Marie Mc- 
Mahon of the Diocese of San Diego. 
* * * * * 
Mrs. Mathew Lies, of Andale, Kansas, has been chosen Catholic Mother for 
1947 by the National Catholic Conference on Family Life in connection with 
its fifteenth annual conference held in Chicago, March 10-12. Mrs. Lies is 


the mother of fourteen childen: one of them is a priest; and one a Sister. 
+e CRE ES Bek 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


I. Date: January 28, 1947. 

Author: Dr. Gordon Ireland, JS.D., Visiting Professor of Law at The 
Catholic University of America. 

Title: Ex Post Facto Laws from Rome to Tokyo. 

Abstract: The paper proposed to show that in the Roman criminal law 
there was inchoate the idea of non-retroactivity and that this was carried into 
the civil criminal law of Western Europe, reaching its highest development 
after the French Revolution. The paper held that both the Nuernberg and 
the Tokyo trials violated this concept, since they were not conducted under 
recognized international law, juridical process, or jurisdiction. 


II. Date: February 25, 1947. 

Author: Sydney Murray, LL.B. 

Title: The Jurisprudence of Shakespeare. 

Abstract: The dramas of Shakespeare present a blend of universal principles 
of natural law, equity, and jurisprudence. In The Merchant of Venice tech- 
nicalities of the common law are mingled with legal notions that have been 
traced to the Twelve Tables. 


III. Date: March 11, 1947. 

Author: Samuel Thorne, A.M., LL.M., Associate Professor and Librarian, 
Yale University Law School. 

Title: English Law and the Renaissance. 

Abstract: The paper dealt with the threatened introduction of Roman Law 
to displace the common law which was wholly concerned with land and inade- 
quate to meet the demands of a commercial world and it pointed out the con- 
sequences of the defeat of the proponents of the Roman Law. 


